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To the Right Honourable 
LAWRENCE Viſcount Hyde of 
Kenellworth ; Baron of Wooten Baſſet 
Primier Commiſſioner of the Treafary, 
Gentleman of His Majeſties Bed-Cham- 
ber, and one of the. Lords of His Maje: 
ſties moſt Honourabk Privy Council, 


And to the Righit Honoureble | 
; DANIEL Lard Finch Primiet Cott 
4 miſfioner for Executing the Office of 
Lord High Admiral of England, and 
| one of His Majeſties moſt Honourable 


Privy Council: 


: My Lords, 


3 Know it is a thing, Sacted to write either of Laws or 
| Hiſtories, they not being to be touched or medled, but 
4 with an avivle mind and undefiled hands ; (and for 
L that cauſe their Repoſitories of Old were always in the 


3 Sacred Treaſuries of Princes , or in the ſecret receſſes of 
; Temples, as the mo$t undoubted ſectirities of thoſe that went 
: a 2 before, 


£2 
3 » 
WY 
- 8) 


before , and the firmeſt Guarrantees of them that ſhould * 


ſucceed) yet to Eternize (though not with that perfe&ion) 
. the bumbleſt of my Service to Your Lordſhips , have T pre- 
ſumed to compile and conſecrate this Naval Traft of the 
Laws to your Noble Proteftion : 'T he conſideration of your 
eminent Virtues, not only by deſcent from thoſe great Pillars 
of Empire and Loyalty, your Predeceſſors ; but your moſt 
incomparable and indefatigable Induſtry and Knowledge i 
matters 'Publick , hath rendred you not only ſerviceable to 
rhe Crown , but truly eſteemed in the hearts of every good 
and uprizht man : T his Nation now reaping the mighty ad- 
vantages under your Influence, in reference to (ommerce and 
Navigation, which ſhe hath ſo many Ages laboured for. 
Youchſafe , beſt of Friends , to the beſt of Kings, and 


Good of his People , the Acceptance of this rude Sea-Skiff 


from the meaneſt of your Servants , who , though deficient 
in every thing that might contribute to the perfeftion of a 
Piece fit for ſo Noble a Favour ; yet wants he not a beart 
fo let the World know be is, 


MY LORDS, 
Your Lordſhips 


Moſt humble Servant 


(barles Molloy. 


| \ 


FY "mer 


— — — 


HE Wiſdom of God is highly to be ad- 
mired, who hath not endowed the other 
living Creatures with that Soveraign Per- 
fetion of Wiſdom , but hath ſecured and 

provided for them by natural Muniments from af- 
ſault and peril and other neceſlities : But to Man, 
he formed him naked and frail, becauſe of furniſh- 
ing him with Wiſdom , Underſtanding, Memory, 
and Senſe to govern his Aftions , endowing him 
with that pious affeCtion of deſiring Society, where- 
by one is inclined to defend , love, cheriſh , and 


afford matual aid to each other : Nor hath he in ra#imius 
no leſs wonderful manner (infinitely tranſcendinz '* 9: 


all hamane wiſdom and underſtanding) created the 
material World to be ſubſervient to his Being and 


1 Well-being : Yet without humane Underſtanding 
| and Reaſon did he not build a Ship, raiſe a Fort, 


make Bread or Cloth 3 but theſe came to paſs only 


| by humane Arts and Induſtry, in which by the Re- 


volutions of the Celeſtial Bodies, Times and Sea- 
ſons, Materials and other neceſlaries are brought 
forth, by the alteration of which men in their pro- 


; per ſeaſons reap the fruits of their Labour 3 fo that | 
! there is no Society, * Nation , Country or King- * gerzca 4. 4 
' dom but ſtands in need of another : hence it 1s F14#c4# 64k 
' that men knowing each others neceſlities, are in- © 


vited to Traffick and Commerce” in the different 
parts and immenſities of this vaſt World to ſupply 
each others neceſlities, and adorn the convenien- 
cies of humane life. | 

And as God hath ſo ordered this wonderful de- 
pendence of his Creatures on each other, ſo hath 
he by a Law In:mutable provided a Rule for Men 
2 mm 


* Ig. ut Vim. 
D. dt juſt. & 
Jr. 1.7, & 8. 


f Paſques 2. 
Contrgv. $4e 4» 


® Florentius 3+ 
part, lit. 22. 
feft. 5. 

Leg. Seruus. De 
de. Serv. export. 
[| Cicero office 
(ib, 11, ex Pa- 
Retide 


in all their ations, obliging each other to the per- 
formance of that which is right, not only to Ju- 
ſtice*, but likewiſe to all other Moral. Vertues 
the which is no more bt the diate of right Reaſor 
founded in the Soul of Man, ſhewing the neceſſity to 
be in ſome a by its convenience and diſconvenience 
in the rational Nature in Man, and conſequently 
that it is either forbidden or commanded by the Au- 
thor of Nature , who is the Eternal Creator of all 
things. And as God hath imprinted this Univerſal 
Law in the Minds of all men, fo hath he given men 
power (Society being admitted) to eſtabliſh other 
Laws which proceed from the Will ,- the which is 
drawn from the Civil Power, that is, from him or 
them' that rule the Commonwealth or Society of 
Freemen united for their common benefit, (which 
1s called the Laws of Nations) and which by the 
will of all or many Nations, hath received force to 
oblige, and is || proved by a continued uſe and 
teſtimony of Authentick Memorials of Learned or 
Skilful Men. ' | + 
Now by theLaws of Nature every man is bavind 
to profit another in what he can *, nor is the ſame 
only lawful but commendable 3 fo true was that 
ſaying, Nothing is more ſerviceable to man thar 
man jÞ But if man ſhall negle& this immutable 
Law 1n the aiding and affiſting his fellow Citizen, 
and inquire and diſpute why God hath laid this 
neceſſity upon-him 3 and when Opportunity gives 
leave to take the benefit of Wind or Tide, (in or- 
der to his furniſhing himſelf or Neighbour with 
thoſe things that adorn humane life)' to diſpute the 
Cauſes of their flux and reflux, and how they vary 
and. change ;' he not only offends the Laws of Na- 
ture, but aſſumes a power of deſtroying Society, 
and conſequently becomes (at the leaſt) a wiltul 


- *Tranſ(- 


Panda, touy 


92 ni CHA AAS 


Tranſprefſor of the Laws of Nations. _ 

Arid though the Eternal Power hath ſoEſtabliſh- 
ed this neceflity in Mankind, that every man ſhould 
ſtand in need of anbther man , yet ſo great a Pro- 
vidence is over Itiduftrious men , that ſcarce any 
man not diſabled by Nature or Accident , Sickneſs, 
Impotency , and the like, but by his Induftry and 
pains may earn more than would ſupply his necets 
fities 3 and ſo much as any man gets by being truly 
Induſtrious above what ſupplies his n-ceſlities , 8 
fo much beneficial to himſelf and Family, as alfo 
an enriching to that Kingdom or State where he 
reſides : frotn whence it 1s, that all Mankind (pre- 
ſent or to _ are either Traders by themſelves 
or others; and the ends defigned by Trade and 
Commerce, are Strength, Wealth and Imployment 
for all ſorts of people, (where the ſame doth moft 


flouriſh) the end * tending ro the Advancemetit, * cole 2. 1nf. 
Opulency , and Greatneſs of ſuch a Kingdom or 0 28 


State. . 


' Conſtantinople (the Throne once of Chriſtendom) anno 1453: 


having been ſack't by Mahorret the Second, became 
a place of defolation as well as horror, yet he by 
granting a free Trade and Religion , foon after re- 
peopled that great (but unhappy) Spot. Nor did 
Silernus tread amils in following the ſteps of his 
Victorions Predeceſfor , when having the like fuc- 
ceſs on Tauris and Grand Cairo , he tranſlated the 
Perſian and Egyptian Artificers and Traders to that 
repeopled City , following the Example of the 
Roman Virtues. Nor did our Victorious Third 


Edward deem it an A& unbeſeeming his great Wif- yy, cap. 5. 
dom , when he brought in the Walloons, whole 5:8. 2 
Induſtry ſoon Eſtabliſhed the Woollen Manafa- on a 


ure, he vouchſafing to give no leſs a fecurity for 
the enjoying their then granted Immunittes and 
a 4 Privt- 


# pidecanb- 
den's Q. Elizd- 
beth, An.1 568. 


4. B. Miteren, 
Hiſtor. Bilg. © 
tb, 3+ 


Priviledges, than his own Royal Perſon. Nor did 
that politick Princeſs * ſhut her Ears from embra- 


) 


cing the Offer of thoſe diſtreſſed Burgumdiarns (after | 
the Example of her Great and Royal Predeceſlor) * 
who ſought refuge in her Dominions from the ri- 


gid ſeverity of the long-Bearded Alv2, who plant- 
ing themſelves by her appointment at Norwich, Col- 


cheſter, Ganterbury, and other Towns, have of thoſe 


places (then only habitations for Beggars) raiſed 
them now in competition with (if not excelling) 
all , or moſt of the Cities in England, for Riches, 
Plenty and-Trade. Nor need we run into the Hi- 
ſtory of earlier Times to give an account of the 
many Kingdoms and States that have riſen by in- 
duſtry and Commerce 3 'tis enough if we caſt our 
Eyes on our Neighbour the Hoarder, a place by 
relation of Qrtelizs, not much bigger than Tork- 


; ſhire, and ſuch a Spot, as if God had reſerved it as 


a place only to dig Turf out of, for the accommo- 
dating thoſe Countries wherein he hoards up the 
miſeries of Winter, it affording naturally not any 
one 'Commodity of uſe, yet by Commerce and 
Trade (the Daughters of Induſtry) it is now be- 
come the Store-houſe of all thoſe Merchandizcs that 
may be collefted from the riling to the ſetting of 
the Sun, and gives thoſe People a name as large 
and high as the greateſt Monarch this day on Earth : 
Nor need we paſs out of Chriſtendom to find Ex- 
amples of the like , when Venice , Genoa, Lubech , 
Embder, and the reſt ofthe Ha»ſzatick Towns (once 
the Marts of the World , till Sloth, Luxury , and 
Ambition got within their Walls, and drove it to 
Ports of Induſtry) that have ſince kiſt and embrac't 
it, the which this Ifle by the Influence of his Royal 
Majeſty hath been no ſmall ſharer in." 
'-Hence it is, that Trade and Commerce are naw 

ESTAS 48" ; 34+ Se W- 6+ Lo[cd. 44 | hocome 


become the- only Obje& and Care of all Princes 
and Potentates, its Dominion not being acquired 


ter by the ruful face of War , whoſe footſteps leave 
or) | behind them the deep impreſſion of miſery , deva- 

ri- | ſtation and poverty , they knowing the return of 
Nt- | Commerce is Riches, and Plenty of al! things con- 
ol. . ducing to the benefit of humane life, and fortifying 
ole ! their Countries with Reputation and Strength. 
ed | It was Trade that gave occaſion to the bringing 4 1556, 
g) 1 of thoſe mighty Fleets to Sea, as if God had left it 1572 1973 
cs, to them to decide by force (wherein no Age or 
Ii. | Time can witneſs the like) the Empire of the 

he } World : Henceit was, (the advantages being found 
n- | which ariſe by Commerce) that Navigation got its. 
ur J birth into the World, reducing the ſeveral Nations 
by J on the Farth by that means to be even as one Com- 
4a 3 mon Family; and when 1n this IfJe we were even 

as Þ in the (tate of Canibals, it brought in a People 

o- J that inſtructed us in Arts, Policies and Manners, canbden. 
he and taught us actions no leſs vertuous than thoſe 
1y themſclvcs followed 3 And although long and diff- 
id cult it was before that Mighty People could be : 
e&. | brought over to have thoughts of the advantages -_ charms <6 
; . . C2 ASC IS Pak) ze 
at - ariſing from Commerce and Navigation (they only bs, favs Liry, 
of i propounding to themſelves Blood, Slaughter, Con- {/%. 1+ Dec. 3+ . 
e [4 queſt , the Riches and Spoils of Nations; ) but Thee divy 
1: [3 when they entred into the Carthaginian War, a had 100 ro- 
x- |{ quarrel withaPcople not worth the oppoſition of a firared Ships, 
', | Tribune (as they thought) but finding that neither One” 
& - is Tribune nor Conſul , no nor the Flower of the Ro- Duillys and his 
d #2 m4n Army was able to withſtand them, or to pre- ig _ 

- . . tyb3:14 ODIETVES. 

o. || veſt the Invaſion of their Country , and then tn 

t . |] the very bowels of the ſame, put it to the Que- 

l |4 ſtion , Rome or Carthage Miſtreſs' of the Warld, 

1 6 they began. to conſider whence and from what 

7 cauſes thoſe unknown Africans ſhould withſtand 


the 


ſhould dare to diſpute with thoſe that had led ſo 
many Captivated Kings in Triutoph , and brought 
ſo many Haughty Nations to truckle under their 
ViRorious Eagles , at Jaft they found it was Com- 
zerce and Navigation that gave power and force 
to that Mighty People ; then it was that Rozze be- 
gan to know that Rome-conld not be Rome without 
a Naval force z the which , and to redeem their 
bleeding Honour they ſoon haſtened and equipt, 
great as their Competitors 3 afterwards Argentunz 
being won , Garthage became no more impreg- 
nable, after which with Peace they plowed the 


* Now the im- Neighbouring Streights to Tinges *, Gades, and the 


portant City of 


Tangier. 


Herculean Sireights 5, nor could any thing be too 
difficult afterwards, till they arrived on the Britifþ 
ſhore, where beholding her ample Bays, Harbours, 
Rivers, Shores and Stations (the Jewels and Orna- 
ments of that Spot, and having made a Conqueſt 
of the ſame) they ſoon cultivated into. our rude 
Natures the ſpirit of Commerce, teaching and inſtru- 


| Ringus in thoſe polite ways that fortifie a King- 


dom by Naval force, 4s the Standard and undenia- 
ble marks of Empire; and by aiding and teaching us 
in the driving on a continued and peaceable Tract 
of Commerce, we have fathomed the unknown depth 
of the Izdiar Shores, uniting as it were Extremes, 
made the Poles to kiſs each other, teaching us there- 
by, that it was not the vaſt Immenſities of Earth 
that created Empire , but Situation accompanied 
with 1:duſtry, Commerce and Navigatibz that would 
cnable a People to give Laws to the World : In 
the purſuit of whoſe Vertues this Nation hath not 
been wanting , and of following their great Dire- 
ions In the cnlarging our Fleets ; for they, when 


tl ey advanc. d their Eagles on the Britiſh Shore, 


found 


the Conſeript Fathers and power of Rome, and 
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found us not then without Ships of Force , time 
having not been ſo erivious to this Iſland, as to eat 
out thoſe Records wherein mention is made * that 
the Britains accompanied the Cymbrians and Gaules 
in their memorable Expedition to Greece, long be- 
fore the Incarnation of the Worlds Saviour ; and 
it was from that Center that the Mighty Ceſar firſt 
drew his Line, and took thoughts of plowing the 
Ocean to find out that Warlike People to face his 
ViQarjous Legions, when , having landed, and 
finding a place adorned by Nature beyond any 
thing that could be called great, taught us'to main- 
tain that Superiority of Dominion, that no Neigh- 
bouring Nation* ſhould frequent onr peaceable 
Shores, and thoſe Merchants that came, affigned 
them places to drive their Commerce and Traffick, 
jealous that any Neighbouring Rival ſhould kiſs 
his beloved Britaznia but a Roar, and for whom 
he fetcht ſo long and tedious a March 3 thus in our 
Infancy teaching us both Defence and Commerce. 
And when that mighty Empire began to decline, 
and thoſe remainjng Romars began to moulter and 
mix among the Natives, and to become as one 
People again, then Sloth, Luxury and Idleneſs (the 
fore-runners of rujae) invaded our Shores by a 
fatal ſtupidity , it ſuffered our floating Caſtles 
(Bulwarks of the Kingdom) to rot 1n their neglect- 
ed Brine, and our Ports to be ſurveyed by Foreign 
people 3 which ſupine negligence foon ſubjedted us 
a prey to our ambitious Neighbors, who no ſooner 
finiſhed their Conqueſt, and ſheathd their devour- 
ing Swords, but each (as if inſpired by the very 
Genius of the place) equipt out Fleets great as their 
Competitors, to ſecure what they had fo dearly 
won, of whom Story makes mention of the mighty 
Arthur , no leſs famous in his Warlike Atchieve- 

Bec: ; ments, 


* Styabo, l;b.3 


Gaules Town 
near Tarmouth 
the Mart for 
thoſe Neigh- 
bouring Mer- 
chants. 


Avrahimys 

Win lochys de 
priſcis Anelo- 
rum leetb 1s, 
written oript- 
nally by Mr, * 
Lambard. 


* Inſerted in 


the Norman 
Conqueror. 


Mr. Selden's 

Mare Clayſum, 
th, 2. cap. the 

'10.to the 16. 


Matth:wWiſlm. 
Avuno 1035. 
fol. 409. 
Selden's Mare 
Claiſum, lib, 2. 
Ca). Iles 


Lyges Edvards, 


and afterwards  .. . . . 
confirmed by Minion which his Royal Predeceſſor had with ſo 


land , bringing thoſe Norther» People to pay o- 


 - beyſance to his Victorious Standard, and acknow- 


ledge him as their Supreme Lord even from the 


Britiſh to the Ryſſran Traits, and by him left to 
the famous Edgar*, who no ſooner found his un-. 


doubted Right, but reſolved to vindicate that Do- 


much glory acquired, and with ſo great care com- 
municated and remitted down to his Succeſſor : 
With no leſs a number than four hundred Sail of 
Ships did that mighty Prince at once cover the 
Neighbouring Ocean , making them the Portcu//is 
of this Iſle and the adjacent Seas, by which he vin- 
dicated his Dominions on the Waters, and gave 
Laws in the Chambers of his Empire : Nor did his 
Succeſſors Canutws, (whom Record makes mention 


that having laid that ancient Tribute called Daze- 


geld , for the guarding of the Seas and Soveraignty. 
of them, was emblematically expreſt ſitting on the 
ſhore in his Royal Chair while the Sea was flowing, 
ſpeaking , Tu mez Ditionis es, 4 terra in qua 


ſedcoeft, ac.) Egbert, Altkred, Ethelfred , forget 


the aſſertion of their great Predecefſors Dominion 
and Soveraignty of the ſame under no lower a ſtile 
than Supzeme Lezds and Governours of the 
Ocean, ſurrounding the Brirth Sho2e, never lo 
much as conteſted by any Nation whatſoever, un- 
leſs by thoſe that attempted the Conqueſt of the 
entire Empire, 1n-which that became ſubject to 
Fate as well as the other'of the Land : Nor did 
the ſucceeding Princes alſo of the Norman Race 
ſtart or wave that mighty advantage in their ſuc- 
ceffive Claims, and —_— their Right'to the 
adjacent Sea 3 as appeared not Jong after by that 
famous Accord made between Edward the F w_ 
an 


ments, than in leading his Squadrons as far as [re- | 


ZZ > os  » appt my kn, HW © S228 


Britiſh Seas 3 the Submiſſion of the Flexrmings in 
open Parliament in the Second Edward's Reign ; 
and the Honour or Duty of the Flag, which the 
politick King Joh: had above Four hundred years 
ſince challenged by that memorable” Ordinance at 
Haſting || there decreed to take place univerſally, 
not barely as a Cibility , but as a Right, to be 


mpg cum debita reverentia, and perſons refuling to Regis Fohan. 2. 


e aſſaulted and taken as Enemies 3 the ſame not 
only to be paid to whole Fleets bearing the Royal 
Standard , but to thoſe Ships of Priviledge that 
wear the Princes Enſigns or Colours of Service : 
Nor was this barely a Decree written, but nobly 
aſſerted by a Fleet of no leſs than 500 Sail in a 
Voyage Royal of his, wherein he failed for Ireland, 
in his way commanding all Veſſels which he mer in 


| the Eight circumfluent Seas'to pay that Duty and 


Acknowledgment. Nor was the Third Edward 
ſlow in following the ſteps of his wiſe Predeceſlors, 
when he equipt out a Flet of no leſs than 700, 
(though on another occaſion) with 200 of which 
he vanquiſhed a Flet of twice the number before 
Calice , to the loſs of 30000 French. Nor did 
our Victorious Conquerour of the Sepnlchre the 
Great Richard , in his return from the Holy Land 
want a Navy Royal to attend him home, by the 


| force of which he took and deſtroyed near 150 


more Ships of the French.And look we but into the 
mighty Actions of the ſucceeding Princes, we ſhall 
find that all that ever deſigned Empire were zea- 
lous in the encouragement of Navigation, looking 


on that Axiom as undeniable, * Yui Mare tenet, enm * cir. ad Attic. 
neceſſe eſſe rerum potiri, and that wuhout which the * 1* #2: 7: 


Britiſh Soveraignty is but an empty Title, 
Nor 


and the French King Philip the Fair, calling * him * Coke 4. ta#. 
to an account for Piracies committed within the #* 14* 


Nor ought alone the Praiſes of thoſe great Mo- 
narchs, whoſe mighty care had always been to 
reſerye the Reputation of their Empire 1n their 
Variime preparations, to be remembred ; but alſo 
thoſe of our Inhabitants, who always have been as 
induſtrious to follow the encouragement of thoſe 
Princes under whom they flouriſhed;and who with 
no leſs Glory and timely applicatian in Traffick, 
did conſtantly follow the examples of thoſe of 
Genoa:, Portugal , Spaniards, Caitillians and Vene- 
tians, whoſe Fame in matters of Commerce ought 
to be inrolled in Letters of Gold , fince the Ages 
to come , as well as preſent, having been doubly 
obliged to their memory , the third of which ma- 
king uſe of a diſcontented Native of this Iſle, the 
Famous Columbus who prompted by that Genius 
that naturally follows a Native wiſe man, diſco- 
vered a New World ; in whoſe Expedition he fa- 
thomed unknown Paths, and detefted the Artillus, 
Cuba and Fumaca, &c. and the Terra Firma of the 
American Shore , who taking his ConjeQures from 
the ſpiring of certain Winds from the Weitern 
Points, by ſtrong impulſe, accompanied with that 
Philoſophy he attained to, concluded fome Conti- 
nent muſt needs be hid in thoſe unknown Parts ; 
his Service being firſt offered to his Prince |] and 
refuſed , he was ſoon after entertained, purely on 
the Faith of that Noble Princeſs 1abe//a of Spair, 
who for 17000 Crowns (for which ſhe engaged 
her Jewels) received not long after as many Tuns 
of Treaſure, and to her Husband's own uſe, 
in eight or nine years time came above Fifteen 
hundred Thouſand of Silver, and Three hundred 
and fixty Tuns of Gold. Thus Ingenuity encou- 
raged, though in one fingle perſon, hath occaſion- 
ed Wonders, and from a ſmall Kingdom (as Spain 
tt 


ng all thoſe many Kingdoms and vaſt Immenſities 
of Earth which they poſſeſs under their ProteGti- 
on, putting them once on thoughts of no leſs than 
an Uniberlal Bonarchy : We need only mention 
Sebaiſtzan Chabot a Native of Briito!, who diſcover- 
ed Florida and the Shores of V;reinia, dedicated to 
that Virgin Princeſs Elizabeth 3 Thorn, Elliot, Owen, 
Gwyned, Hawkins, Cavendiſh, Furbiſher, Davis, Stad- 
fon, Raleigh, and the incomparable Drake, who was 
the firſt (agreed univerſally) of any Mortal to whom 
God vouchſafed the ſtupendious Atchievement of 
incompaſling not this New World alone, but New 
and Old together, twice embraced by that mighty 
Man, who Fra making up to Nombre de Dios, got 


* fight (with tears of joy) of the Southern Seas, the 


which in five years after he accompliſhed , paſſing 
through the Magellan Streights towards the other 
Iadies, and doubling the famous Promontory , he 
circumnavigated the whole Earth. | | 

Nor ought that truly worthy Captain Sir Joh: 
Norborough be precluded from having place after 


| the mighty Drake, he having not long fince paſled 


and repaſſed the Magellan Streights, by which that 


| worthy Perſon hath performed that Atchievement 


which was never yet done. by any Mortal before. 


| Toreckon up the particular Actions of John Oxen- 


ham (a \harer in that mighty performance of Drake) 
of his drawing his Veſſel up to Land, and covering 
the ſame with boughs, paſſed the unknown paths 
of Land from Nombre de Dios to the South Sea, 
and there building a Pinnace , enters the IfJe of 
Pearls, and from the Spaniards takes a Treaſure 
almoſt beyond credit ; of the indefatigable dili- 
gence of Willoaghby, Burroughs, Chanceler, Button, 
Buffin, Furbiſher, Tames Middleton , _ _ 
Lerland, 


it hath ſince raiſed its head.in a condition of bring- 
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berland, who plowed up the North-Eaſt and North- 
Weſt Cathaian and Chinapaſlage ; of Fones and Smith, 
whoſe Fortune and Courage was great in thoſe 
Partsz of Poole, who found out the Whale Fiſh- 
ing ; of Captain Berzet the firſt Diſcoverer of 
Cherry-Iſland 5 Gillian and of Pett, and Jackman 
that pafled the Vaigates, Scythian Ices, and the Ri- 
ver of Ob, as far as Nova Zembla ; nor of the Fa- 
mous Davies and Wood , who had penetrated to 
86 degrees of Latitude, and almoſt ſet their feet on 
the Northern Pole, and for truly valiant the fa- 


mous Monk , Blake, Lawſon, Mimes, Sandwich, 


Offery, and the never to be forgotten Spragg, and 


living his Royal Highneſs York's Victorious Duke, - 
and the brave Rupert, Men whoſe Courage and glo-. 


rious Actions as well in Battles as in the atchieving 
of Diſcoveries, and pointing out to places for an im- 
menſe Improvement tm Navigation and Commerce, 
ought to be inrolled in the Temple of Fame as Mo- 


numents to ſucceeding Ages, of their mighty and 


laborious Travails and Induſtry. The conſide- 
ration of all which gave ſome ſparks of encou- 
ragement to the writing the enſuing Trad, efpe- 
cially when refleCting that among all Nations there 


1s a Common Law which governs the mighty thing. 


of Navigation and Commerce, I had ſome impul- 
ſes more than ordinary to induce me to the ſame, 
eſpecially at a time when Navigation and Com- 


merce were never ( from the ere&tion by Divine 
inſtin& that mighty Prototype the Ark to this pre-, 


ſent Ape) in greater eſteem than now, and by 
which we have found vaſt and great eaſements and 


diſcharges from thoſe Royal and juſt Rights and 


Dues which now and of Old were juſtly due to 


thoſe that Govern'd this Empire; therefore ought 


by all ways and means to be fortified and encou- 
raged, 
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raged, be it by whatſoever Art, Science or thing 
that does in the leaſt point out towards the ſame. 
Nor was it then wanting in thoughts to promote 
and incite the Profeſlors of the Law , railing and 
ſtirring up their Genius to the advancement of the 
Law in this point 3 and though I believe many 
have wiſht that ſuch a thing might be, yet none 
that I can find have ever yet attempted the ſame: 
nor is it poſſible , unleſs thoſe things which are by 
Law conStituted and known, be rightly ſeparated 
from thoſe that 'are natxral 3 for natural Law is 
immutable and always the ſame, therefore may ea- 
fily be collected into Art. But things that come 
from Conſtitution , becauſe they often vary and 
change , and are divers 1n divers places, are put 
without Art , as other Precepts of Laws poſitive 
or municipal 3 hence it was that the Conſtitations 
and Laws of Rhodes, for their Juſtice and Equity, 


got footing amongſt the Rowars as well as amongſt 
$ other the bordering People on the Mediterranear, 


Rhodiorum uſq; rerum memoriam diſcipling Navalis 
& gloria remanſit 3 yet when they, as well as the 
Romans , became ſubject to Fate, they then re- 


$ mained only as Examples of Juſtice and Reafon for 
7 others to imitate and follow : An obſe- 
4 Eons Adorer of which was the great 


1ſtinian , who cauſed them to be 1n- 
ſerted into the Civil Law 3 and though 
they obtained a place amongſt others 
of the Ancient Romans as well as the 
Modern, yet have they not all received 
by cuſtom ſuch a force as may make 


| Selb, I. fol, ts 
them Laws, but remain only as they 


J have the Authority in ſhew of reaſon , which 
F binds not always alike, bur varies according to cir- 
Seumſtance of te, place, ſtate, age, and what other 


convye- 


Manil. pro Orgs 
tat. Leg. 


And Mr. Serjeant Calis muſt 
be ſo:underſtood of the anci- 
ent Civil and Modern Roman 
Law reduced into' one, and 
they are not now two Laws; 
one Civil, and the other Im- 
perial , bur only one, that is, 
the Imperial. ide his Read- 
1ng on the Statute of Sewers; 


berland, who plowed up the North-Eaſt and North- 
Weſt Cathaian and Chinapaſlage ; of Jones and Smith, 
whoſe Fortune and Courage was great in thoſe 
Parts; of Poole, who found out the Whale Fiſh- 
ing ; of Captain Bexzet the firſt Diſcoverer of 
Cherry-Iſland 5 Gillian and of Pett, and Jackman 
that pafſed the Vaigates, Scythian Ices, and the Ri- 
ver of Ob, as far as Nova Zembla ; nor of the Fa- 
mous Davies and Wood, who had penetrated to 
86 degrees of Latitude, and almoſt ſet their feet on 
the Northern Pole, and for truly valiant the fa- 
mous Monk , Blake, Lawſon, Mimes, Sandwich, 
Oſery, and the never to be forgotten Spragg, and 
living his Royal Highneſs York's Vitorious Duke, - 
and the brave Rypert, Men whoſe Courage and glo- 
rious Actions as well in Battles as in the atchieving 
of Diſcoveries, and pointing out to places for an im- 
menſe Improvement m Navigation and Commerce, 
ought to be inrolled in the Temple of Fame as Mo- 
numents to.ſucceeding Ages, of their mighty and 
laborious Travails and Induſtry. The confide- 
ration of all which gave ſome ſparks of encou- 
ragement to the writing the enſuing Tract, efpe- 
cially when reflecting that among all Nations there 
1s a Common Law which governs the mighty thing. 
of Navigation and Commerce, I had fome impul- 
ſes more than ordinary to induce me to the ſame, 
eſpecially at a time when Navigation and Com- 
merce. were never ( from the erection by Divine 
inſtin& that mighty Prototype the Ark to this pre-, 
ſent Ape) in greater eſteem than now, and by | 
which we have found vaſt and great eaſements and | 
_ diſcharges from thoſe Royal and juſt Rights and 5 
Dues which now and of Old were juſtly due to 
thoſe that Govern'd this Empire; therefore ought. 
by all ways and means to be fortified and encou- 

raged, 


4 mained only as Examples of Juſtice and Reaſon for 
ÞZ others to imitate and follow : An obſe- 
| quious Adorer of which was the great 

Juſtinian , who cauſed them to be 1n- 


raged, be it by whatſoever Art, Scieyce or thing 
that does in the leaſt point out towards the ſame; 
Nor was it then wanting in thoughts to promote 
and incite the Profeſſors of the Law , raiſing and 
ſtirring up their Genius to the advancement of the 
Law in this point; and though I believe many 
have wiſht that ſuch a thing might be, yet none 
that I can find have ever yet attempted the ſame: 
nor is it poſſible , unleſs thoſe things which are by 
Law contituted and known, be rightly ſeparated 
from thoſe that are natxral 3 for natural Law is 
immutable and always the ſame, therefore may ea- 
fily be colleted into Art. But things that come 
from Conſtitution , becauſe they often vary and 
change , and are divers in divers places, are put 
without. Art , as other Precepts of Laws poſitive 


J or municipal 3 hence it was that the Conſtitutions 


and Laws of Rhodes, for their Jultice and Equity, 
got footing amongſt the Romans as well as amongſt 
other the bordering People on the Mediterranear, 
Rhodiorum uſq; rerum memoriam diſcipling Navalis 
& gloria remanſit 3 yet when they, as well as the 
Romans , became ſubjedt to Fate, they then re- 


% 


ſerted into the Civil Law 3 and though 
they obtained a place amongſt others 
of the Ancient Romans as well as the 
Modern, yet have they not all received 
by cuſtom ſach a force as may make 


Sek. I. fol, 3ts 
them Laws, but remain only as they 


have the Authority in ſhew of reaſon , which 
F binds not always alike, bur varies according to cir- 
Beumſtance of te, place, ſtate, age, and what other 
5 b 


conye- 


Manil. pro Orgs 
tat. Leg. 


And Mr. Serjeant Calis muſt 
be ſo-underſtood of the anci- 
ent Civil and Modern Roman 
Law reduced into' one, and 
they are not now two Laws; 
one Civil, and the other Im- 
perial , bur only one, that is, 
the Imperial. ide his Read- 
ng on the Statute of Sewers; 


conveniences or inconveniences meets with it 3 nor 
have thoſe Laws, inſtituted at Olero, obtained 
"BO WR! op... other or' greater force than thoſe 
ie pct) hw" /o3 of Rhodes or Imperial, conſidered only 
The Inquiſition at Quinborozgh, . from the reaſon the which are not be- 
49 E. 3- Ano 1375. Statutes come Laws by any particular Cuſtom 
of Enquiry travflated by "® 
Koughton. or Conſtitution , but only eſteemed 
| and valued by the reaſons found in 
them, and applied to the caſe emergent. 
 *Tis true, that in Rozee and ſome other parts of | 
Italy. and Germany, and the Kingdom of Portugal, 
in all thofe caſes wherein the municipal Ordinances | 
of thoſe Countries have failed in providing , the 
Imperial Laws (if the caſe be ſuch as that it »0-: | 
Tragna peccado,, or be not ſpiritual) is there made 3 
of force 3 but there is no other Nation, State or * 
Republick can be named where any part of the } 
body of thoſe Imperial Laws hath obtained the ! 
Juſt force of a Law, otherwiſe than as Cuſtom hath 2! 
particularly induced it 3 and where no ſuch ſetled | 
Cuſtom hath made it a Law, there it hath force | 
only according to the ſtrength of reaſon and cir- | 
cumſtance joyned with it, or as it ſhews the Opi- ! 
nion and Judgment of thoſe that made it, but not } 
at all as if it had any commanding power of obedi- # 
ence, that is, valet pro ratione, non pro indudFo jure i 
| pro ratione quantum Reges Dynaſtie & Reipublice 
Seldes's Titles 74tra poteſtatis ſue fines valere patinntur : And for 
of Honour, /:b. TE: 5 ; x 
ult. cap. ule, Spit it is obſerved, Hiſpani duplex habent Jus ſolum 
| Canonicum ſeilicet &* Reginm ; Civile enim (mean- | 
ing the Imperial Laws) not habet vim Legis, ſed ra- | 
t:0uijs, And ſince this Kingdom, as well as moſt o- | 
thers, being free from all ſubjection to the Empire, } 
having conſtituted or known Laws of its own, ! 
excludes all Imperial power and Law, otherwife * 
than as Cuſtom hath varioufly made ſome _ . 


t 5 nor 
tained 
1 thoſe 
d only 
10t be- 
zuſtom 
eemed 
ind in 


arts of | 


rtugal, 


DANCES | 


>, the 


It 22072 | 

> made 1 

ate or } 
of the ! 
ed the 

n hath F 

ſetled * 

| force | 

id cir- | 

e Opt- | 

at not # 
obedi- Z 
Fo jure 
pblice 


1d for 


ſolu | 


mean- 


ed ra- 
"oft o- 1 
mpire, } 
OWN, 
-rwiſe 
zdmi(- - 
ſion, 3 


fon, I applied my ſelf to the Colletion of ſuch 


| matters, according to my inconſiderable Judg- 


ment, as are either conſtituted by the Supreme 
Authority of the Three Eſtates, or that which hath 
in fome meaſure obtained by continued Cuſtom 
the force of Law in reference to matters Maritime 
and of Commerce as weli'in caſes publick as pri- 
vate. | 

By the firſt part of which I thought it neceſſary, 
ſince Nature by Traftick hath made us all Kinſmen, 
to conſider and examine upon what Grounds, and 
in what manner Commerce was firſt procured and 


eſtabliſhed, which is by the Laws of Leagues, Em- 


 baſſtes, and the like , which is a thnz fit, to be 


known ; ſo likewiſe of what may inerrupt the 
ſame , and likewiſe of thoſe perpetual Rights that 
are between thoſe that have any reference to Sea- 
faring cauſes in matters Civil. ; 

In the proſecution of this Work, I have taken 
care to refer thoſe things which pertain to the Laws 
of Nature unto Notions fo certain, that no man, 


without offering of violence to himſelf, may deny 


them 3 and to aſcertain the truth of ſuch, I have 
uſed the Teſtimonies of ſuch Authority (as in my 
weak Judgment are of Credit to ex11ce the ſame) 
and as tg that Law which we call the Law of Will 
or Common conſent or the Law of Nations, for 
that which cannot by ſure conſequence be deduced 
out of ſure Principles, and yet appears every where 
obſerved, muſt needs have its riſe from free will and 
conſent , which is that which is called the Law of 
Nations ; both which (as much as poſſible) hath 
been endeavoured to be kept aſunder where the 
matter hath required it. And for the Civil Law, 
I have aſcertained the ſeveral Authorities which I 


have made uſe of, that is, of the Rozrans, inta 
b 2 three 
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three ſorts, the Pande&s , the Code of Theodoftrvs 
and Juſtinian , the Novel Conſtitutions, and theſe 
moſt excellent Juriſcorſults that have by their pro- 
foundneſs of Judgment illuſtrated the obſcure paths 
of the ſame Law ; the third thoſe moſt excellent 
perſons who joyned Policy to Law, as Grotizs, Ra- 
lcigh, Bacon, Selden, and the like. Of other Pieces, 
that of Shardizs , entituled Leges Navales Rhodio- 
rum & ſelf Rhodiorum, Petrus Pekins the Zea- | 
lander, Locinius, Vinins, that of Oleron collected by 
(arafgas alias Ferrand, and Cleriack. 
\| As to thoſe matters that have paſſed the Pikes 
at the Common Law, I have as carefully as poſlible 
referred to their ſeveral Authorities. In the whole 
Work I have no where medled with the Admiralty 
or its Juriſdiction , knowing well that it would 
\ |. have been impertinent and ſawcy in me 
ed hot "- to enter into the debate of Imperium me- 
| | Authority of the Judge, rum, Imperium mixtunt, Jiuriſditio ſimplex, 
| -macunIy0eX _ (NOK n- and the like, and of the bounding out of 
| Leg. 1. $. de Cont. Princip. Juriſdictions 9 which in effe& tends to 
| Coke 1ib. 10. fol. 73. in ie queſtion the Government , and trip up 
Fa ant Mean the Power that gives Laws and Protedti- 
on tous, ſince all that can be ſaid, as well on the 
il one fide as the other, hath been ſo fully and Lear- 
| nedly "handled and treated of by ſeveral Worthy 
Perſons, (that have indeed faid all that can be ſaid) 
| | but more eſpecially in that Famous Diſpute not 
| long fince before His Sacred Majeſty in Council, 
| where all the moſt Elaborate and Ingemous Rea- 
: ſons that could be drawn by the Skill of a Learned 
{ Civilian, were there aſſerted in vindicating the 
Admiralttes Juriſdiction , by the Judge of the ſame, * 
| Sir Leoline Jenkins, 1n anſwer of whom was produ- |þ 
ced that Gzeat Owd Dan the Lord Chief Juſtice 
| Hales, who as well by Law poſitive as other big 
great 
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great Reaſons, ſoon put a period to that Queſtion, 
which during his days ſlept , and it may modeſtly 


ro- be preſumed will hardly (if ever) be awakened. 

ths He that hath never fo little to do with the Com- 

ent paſs, though he fits ſtill in his place, does as much 

Ra- or more than all the other neceſſary noiſe in the 

ces, | Ship; the compariſon is quit of Arrogance, for it 

dio- holdeth in the deſign, it is not meant of the per- 

ca- F formance. | 118 

by And though I well know, That thoſe that ſpend Wi | 
their time in brewing of Books, are by Sexeca com- 11 

kes. pared to petty Painters, that buſie themſelves in 

ble copying out Originals, having this half Verſe of 8 

ole Horace often thrown in their Teeth, 11 

ty | | 

ld 1 --=O) intitatores, Serunm pecus ! 

me | | 

z2- { Yet I have this hope left, That my faults and 

-x, 4 flaws, like thoſe found in the Cuts of Diamonds, 

of F may at this time the eaſilier eſcape under the ex- 

to cellency of their Subject, or at leaſt under that of 

iP S your Charity. | 


Charles Molhy. 
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Un: £5 | | 
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Juſtin, lib. 43. reparation of the World , after the Flood , (all things be- 
ns then undivided and common toall , as if all had one Patri. 

A Theatre is mony) ſince every man might then take to his uſe what he 

ak , Ve pleaſed, and make conſumption of what he thought good 

bd c- __ in his own eyes; which uſe of the univerſal right was 
one , may be then inſtead of Property ,. for what any one had ſo taken, 
rightly called another could not without injury take away from him. 

215 OWNz II. Nor was it impoſlible for that ſtate to. have continu- 
ed, if men through great ſimplicity, or mutual charity had 1t- 
ved together, and this is inſtanced in thoſe Americans, who 
through many Ages have lived in that community and 

* I, | cuſtom , and the other of Charity, which the Eſens of old 

Fuſtin. 120.2. ut practiſed , and: then the {bri/:ans who were firſt at 'H:e- 


cythes loquee 4 [ 
1 $0900 04u6* ruſalem, and at this day not a few that lead an aſcetick | 


Er TY0g!18s > BY 
Primum inter life 5 the ſimplicity of our firſt Parents was demonſtrated 


Homines mals by their nakedneſs, there being in them rather. an zgxo- 

\-01507 Gamer raice of vice, than a knowledge of Virtue, their only buſineſs 

{ Farlicjrs, Peing the Worſhip of God , living eaſily on thoſe things, 

i Sv wo the Earth of her own accord brought forth without 
labour, 

I]. Yet in this ſimple and innocent way of life, .all men 

Perfiited not, but ſome apply*'d their minds to various 

Arts; the moſt ancient of which was Agriculture and 'Pa- 

ure, appearing in the firſt Brothers , not without ſome 

diſtribution of Eſtates, and then from the diverſity of each 

man's actions aroſe. Emulation, and then ſlaughter ; and 

at length , when the good were infected with the bad, a 

= Gigantick kind of life,” that is, violent 5 but the World be- 

Sencca Natura ing wafhed by the Flood, inſtead of that fierce life, ſuc- 

616, 3 in filts ceeded the deilie of Pleaſure , whereunto Wine was ſubſer- 

vient; and thence aroſe unlawful Loves, but by that more 

generous vice Ambition, Concord was chiefly broken, after 

which men parted aſunder, and ſeverally poſſeſs'd ſeveral 

Parts of the Earth ; yet afterwards, there remain'd a- 

mongſt Neighbours a communion not of Cattle, but of 

Paſtures, becauſe in the ſmall number of men ,: ſo great 

was the latitude of Land, that without any incommodity 

% infenare It might ſuffice to the uſes of many, until the number of 

94i4cm aut par- men, ſo of Cattle increaſed , Lands, every where began 

£1re (mite £2% tg be divided, not among Nations as before, but among 

#5: ras eral Families ; an inſtance of which we have hourly before 


our eyes in thoſe valt immenſities that are Gaily appro- 
Priating 
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priating and a planting in America, from hence we learn 

what was the cauſe for which men departed from the pri- 

mitive communion of things, firſt of moveables , and then 

of «mmoveables alſo; to wit , becauſe when not content to 

feed upon that which grew of it ſelf, and the Earth fingly 

brought forth, to dwell in (ves, ro go nakgd, or clad with 

rinds of trees, or 5kins of Beaſts; they had choſen a more 

exquiſite kind of life, there was need of Induſtry, and 

uſing of Art in thoſe matters, which they ſhould give 

themſelves up to; ſo likewiſe from hence we learn, that 

men not content to live in that innocent ſtate of commu- 30432. l;b. $ 

nity , how things went into Property , not only by the ©: 7+ 

act of the mind (for they could not know the thoughts of 

one another , what every one would have to be his own, 

that they mightabſtain from it, and many might deſire Grotius de Mar# 

the ſame thing) but by a certain Covenant , either expreſs #bero cap. 15. 

as by diviſion, or tacir as by occupation; for ſo ſoon as 

Communion did not Pleaſe them , and diviſion was not E' 

made , it ought to be ſuppoſed an agreement amonglt all, , _.. - Arr 

that every one ſhould have proper to himſelf what he ſei- ,43,17,n 51. 

zed on , *for everyone might prefer himſelf before another, in lud Quintilia- 

getting thoſe _ uſeful for the accommodating of Humane 7 3 $1 hc cons 

life, Nature not being repugnant to the fame. aitzo fs _— 
IV. And'thotgh Property may ſeem to have ſwallow'd Fong 6 hy for 

up all that right which aroſe from the common ſtate of ';;, 1,4; fie 

things, yet that is not fo; for in the Law of Dommion, habentis, profe- 

extreme-neceſſity ſeems excepted. Hence it is that in Na- & quzcquid ju- 

vigation, if at any time Victuals fail, what every one 7 Ls gone ne 

hath , ought to be brought forth for the common uſe: 4,1: 54. 

and ſo in a Fire, I may pull down or blow up my Neigh- 777.1. 3. c. 12: 

bours Houſe to ſave'mine ; deſtroy the Snburbs, to ratſe _ 

Lines or Forts to preſerve the City thereby ; dig in any T8 2. S. cure 


; n ; ; » ad 
mans Grounds for Salt-peter , cut in pieces the Tackling men 


or Nets upon which my Ship is driven, if it cannot be dif Quo 01 fag 


intangled by other means: all which are not introduced g. quod ait. 
neither by the Gil Law , nor the Xunicipal Laws of Coun- D. incend. Legi 
tries, but are exponnded by them , with their proper &{77979947 


. x G. item D. ad 
diverſities. [. Aquilan 


12E4. 3. tit. difireſſ, 170. 11 B. 5. 5. Reniger & Fogaſſas, Plowden ſel. 1+ to th 
104 Coke 3. Inftit. fol. 33. 


A 23 © V. Nor 


| rn a rnrreg 20 ne HADES — 


Df Ships of Taar. 


Bald. lib. 3 de V. Nor is Property ſo far inſtated in man, but the fame 
rerum diverſo- may again be deveſted by ſuch means as ſtand with the 


wat yy xr Law of Nature and Nations; and firſt by War, the cauſes ! 
of which are aſſigned to be three, Defence, Recovery, and {1 


opinion , that 
by the Laws of Revenge. 


Nations one k RIES ko Wee > | F | 
gay take Arms to abate the growing power of his Neighbours. Sed ut vim pati poſſe 
ty | 


ad vim inferendam jus tribuat, ab omnz equitatis ratione abhorret + But that a poſſib! 
of ſuffering force, ſhould give a right of offering of force, this is far from all equity, 
fays the excellent Grotius lib. 2. cap. I felt, 27, SI alter Raleigh in Hiſt, of the 


World ,cap. of Ducls fol. 550+ 
But then ſuch War muſt be juſt, and he that undertakes 


it muſt be a Soveraign; the juſt cauſes to make a War are | | 
our Princes, or Countries defence, and that of our Allies, : 


the ſatisfaction of our injuries, or theirs 3 our juſt preten- 
fions to an Eſtate or Right ;, Divines have added another, 
not only the defence of Religion, but its advancement and 
propagation, by the way of Arms, and ſome the extir- 
Pation and rooting up a contrary, Certainly War is too 
rough a band, too bad a means, to plant piety 3 Sicut nor: 
Martyrem pena, ſic nec fortem pugna, ſed cauſa; As it s 
220t the pumſhment that makgs the Martyr , ſo it us not fighting 
that declares a valiant man , but fighting in a juſt cauſe z in 
which whoſo ſhall reſolvedly end his life valiantly , in 
reſpeCt of the cauſe, that is, in the defence of his Prince, 
Religion or Country, oxght to be numbred among#t the Mar- 


tyrs of God. 


VI. Publick War is either Solewn by the Laws of Na- | * 


tions, or eMe Jeſs Solewn. What we here call Solemn is 
commonly called Juſt, in the ſame ſenſe as a juſt Teſtamenr 
1:4 into 23:45 15 Oppoſed to Codicils, not that it is not lawful for him that 
'er:3t quedam Pleaſeth to make Codicils, but becauſe a Solemn Teſta. 
ratrimonia non ment hath by the Civil Law ſome peculiar effes; and this 


Jsta, xon juſts difference is worth obſervation, ſeeing many miſundex- 
(tbys. Pail ſtanding the word Tu conceive all Wars to be condem- 


Ro an ** ned asvunjuſt and unlawful whereunto this appellation of 


Juſt is not agreeable, 
VII. That War, according to the Law of Nations, may 


be Solemn , two things are requiſite : Firſt, That it be 
waged on doth ſides by his Authority who hath the higheſt 
Power in the Commonwealth. Secondly , That certain 


Rites be uſed (of which we ſhall ſpeak in due place) 90 
& 
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of theſe without the other (becauſe they are both requi- 
red) doth not ſuffice. Publick War leſs Solemn may want 
thoſe Rites, and be waged againſt private perſons, and 
have for the Author any Magiſtrate. And according to 
the opinion of moſt Civilians , if the matter be conſidered 
without Civil Laws , it ſeemeth that every Magiſtrate 
hath right to wage War, as for the defence of the people 
committed to his charge, ſo for the exerciſe of Juriſdi- 
Ction, if he be oppoſed by Force: but becauſe by War 
the whole Commonwealth is endangered; therefore by 
the Laws of all Nations that = - not —_—_— _— 
out the Authority of him whoſe Power in the N- 
wealth is the higheſt, there is extant ſuch a Law of Plato's, op _ ce7 
and in the Roman Law it is called Treaſon in him who, = ge Jul y 
without the command of the Prince , hath waged War, 
or Ifſted Souldiers, or raiſed an Army; in the Cornelsan 
Law brought in by L. Cornelius Sylla it was, without the 
command of the people 5 in Fuſtimian's Code 1s extant a 
Conſtitution of Yalextinian and Yalens , None have leave 
to take any Arms without our knowledge and direttions And : 8 
my Lord Coke in his third Inſtitutes obſerves, That by the pn ke - 
Common Law of this Realm it was High Treaſon to levy defends hou 
a War without Authority from the King , for to him it 15. P.. 
belongeth only. And the reaſon why it ſhould be ſo ſhb- ,,njzs, 4c. 
jetted is, becauſe that natural Order for preſerving of ay ye _ 
peace among men requires that an Authority and Coyncil Bree fol. 113+ de 
1n undertaking of War ſhould remain in Princes. ; 
VIII. But as all Laws muſt be interpreted by Equity, 
ſo muſt this Law; and therefore there is no queſtion but 
that *tis lawful for one having Juriſdiction by force of thoſe 
which we call a peaceable Guard or Power,viz. Conſtables, 
Serjeants, Watch-men, &c. to conſtrain a few diſobedient 
perſons as oft as there is no need of greater Power to that 
purpoſe , and noeminent danger to the Commonwealth. 
Again, if it be ſo preſent a ganger, that time will not 
admit of Conſultation with him who hath Supreme Power, | 
here alſo neceſlity ' affordeth another exception 3 and a 
therefore in Garriſons, if the Townſmen ſhould endea: 
vour to fall over toan Enemy , they may he dealt wn 
as Enemies by the Governour of the Garriſon , and by 
that right Z. Pinarizs Governour of Enna, a Garriſon in 


Sicily, having information that the Tawnſimea were falling 
A3 | 
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off to the Carthaginiars , making ſlaughter of them, kept 

the Town : and the reaſon why ſuch extraordinary Force 

is called War is, for that the ſame is commenced by 

the right of the Magiſtrate, in which caſe the War is ſup- 

poſed to be made by the higheſt Power, becauſe every one is 

judged Author of that which he giveth another Commil- 

ſion to do; beſides. the univerſal reaſon which warrants 

the att , which requires that all dangers, Rebellions and 

Inſurrections be withſtood and checkt in the very bud, and 

though this is called War, yet this ſtrictly is not properly 

war,though the parties who ſuppreſs or puniſh are impune. 

IX. But War properly by the Laws of this Realm or 

Solemn , is , when the Courts of Juſtice are ſhut up, and 

the Judges and Miniſters of the ſame cannot protect men 

from violence, nor diſtribute Juſtice : ſo when by /rvaſion, 

+ . ITnſurreltion, Rebellion, or the like , the current of Juſtice is 

we _ ſtopt and ſhut up , Et ſilent leges inter arma, then it is ſaid 

#22. inter or. © be time of War, and the tryal of this is by Records 

gimer and the and Judges of the Court of Juſtice, and not by a Jury. So 

Earl of Lanca- Jikewiſe-War by the Laws of England is when the Kings 

(er Standard and Hoſt enter the Realm of another Prince or 

Tin. 7 E4.3, State, and hath been there by the ſpace of forty days, for 
fe}: 29- till then the War is not properly ſaid begun. 

: X. Wars, though undertaken by publick Authority, 
muſt have the effefts of Law, that is, there muſt be a juſt 
cauſe for the undertaking the ſame ; fo that Alexander , if 

he that without cauſe he warred upon the Perſzars and other 
Sexc4 de bine- Nations, is by the Scythians in Curtizs and by Seneca too 
{: 1-613 deſervedly called a Robber. For take away Juſtice , and 
what are Kingdoms but great Robberies ? Therefore the 

juſt cauſe of taking Arms mult be the iniquity, or as we 

underſtand it, the 1njury of the adverſe party , according 

to the words uſed in the ancient denunciation of the 

Ego vos teftor, Roman Heralds, * 7 call you to witneſs, that people is unjuſt, 
4 mo 9m and doth not perform what 4s right. Now that is unjuſt 
m— which hath a neceſſary repugnance to the rational and 
vie © FTocial nature, Now amongſt the firſt principles of Na- 
[ ture there is nothing to war, there js much in favour of 
it ; for both the end of War, the conſervation of life and 

members, and the keeping or acquiring of things nſeful 

unto life is moſt agreeable unto thoſe principles : and if 

need be, to uſe Force to that purpoſe is not ——_—_ 

To | he INCE 
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ſince every thing hath by the gift of Nature ſtrength,to the 
end it may be able to defend and help it ſelf, and therefore 
be is by Nature. fitted for Peace and War ; though coming 
into the World unarmed , yet be hath a hand fit to provide 
and handle Arms, .the which wedaily ſee children of their 
own accord, without a Teacher, make uſe of for a Weapon. 
Moreover right reaſon and the nature of ſociety inhibits 
not all Force, but what is repugnant to ſociety , that is, 
which depriveth another of his right ; for the end of ſocie- 
ty is, that by mutual aid every one may enjoy his own. And 
this were ſo, although the Dominion and Propriety of Poſ- 
ſeſſions had not been introduced ; for life, members, liber- 
ty would yet be proper to every one, and therefore could 
not without injury be invaded by another, and to make uſe 
of what is common, and to ſpend as much as may ſuffice 
Nature, would be the right of the occupant , which right 
none without injury could take jaway : and that is made 
evident, ſince by Law and uſe Dominion is eſtabliſhed, 
and that appears by the Orator , Ur ſs unumquodque mem- 


JT brum ſenſum ſuumhaberet , ut poſſe putaret ſe valere ſs proxi- Tillits Office 3; 
' mi membri valetudinem ad ſe traduxiſſet, debilitars & interire 


zotum corpus neceſſe eſt : and applying that ſays, So sf every 
one of us ſnatch unto himſelf the commodities of other men, and 
draw away from every one what he can to advantage himſelf, 
bumane Soctety cannot ſtand, NN ature gives leave to every 
man , in the acquiſnion of things uſeful , to ſupply himſelf be- 
fore another : but by the ſpoils of another to increaſe his own 
ſtore , that Nature doth not permit. It is not then againſt 
Society to provide for ones ſelf , ſo that anothers right 
be not diminiſhed ; nor is that violence unjuſt which doth 
not violate the right of another. Of the two kinds, con- 
tention by debate and by force, the one agreeing to men, 
the other more becoming beaſts, we mult flie unto the 
latter when the former will not ſerve. The incomparable 


Ulpian ſays , Caſſus writes that it 1s by N ature lawful to repel Leg.1. ſet, vins 
force by force, and arms by arms. And this is further pro- +4. D. de vi,ep 
ved out of Sacred Hiſtory ; for when Abraham having v4. arma- 4+ 


armed his Servants and Friends, purſued the four Kings 
that ſpoiled Sedom, and returned: with Victory and Spoil 
of the Enemy , God by his Prieſt X4e!chiſedeck, approved 


his aftion, Bleſſed be the moſt High God , ſaid IMelchiſedeck,, Gen. 14. 18+ 


Was bath delivered thine enemies into thine hand. Abraham, 
A 4 as 
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as appears by the ſtory, had taken Arms without any 
ſpecial Commiſſion from God; therefore the Law of 
Nature was his Warrant, whoſe wiſdom was no leſs emi- 
nent than his SanCtity , nay God himſelf hath preſcribed 
to his people general and perpetual Laws of waging War, 
thereby ſhewing that Wars may be juſt, even without his 
ſpecial Mandate ; for he doth plainly diſtinguiſh the cauſe 
of the ſeven Nations ( in which God gave a ſpecial Man- 
date for the deſtroying of them , which is properly called 
the Wars of God, and not of humane Council) from the 
cauſe of other people , and preſcribing nothing about the 
jult cauſes of entring into War, thereby ſhews them to be 


manifeſt enough by the light of Nature , as the cauſe of 


the defending of the Frontiers in the Wars of Fephtha 
againſt the Ammonites , and the cauſe of Ambaſſadors vio- 

lated in the Wars of David againſt the ſame. Gn 

XII. By the Law of Nature in War thoſe things are 

acquired to us, which are either equal to that , which 

being due unto us, we cannot otherwiſe obtain, or elſe 
is ſuch a mark as does infer damage to the guilty party 

by a fit meaſure of puniſhment and by the Laws of Na- 

tions, not only he that wageth War on a juſt cauſe, but 

every one in ſolemn War, and without end and meaſure, 

' 1s maſter of all he taketh from the Enemy in that ſenſe 

that 'by 'ajl Nations , both himſelf and they that have 

Title from him, are to be mainitained in the poſſeſſion of 

them ; which as to external effeft' we'may call Domi- 

Renoph. $. de mnion's Cyrus in Xenophotr, It is art everlaſting Law among 
Inflit. Cyr. men, that the Enemies City being taken, their Goods and 
BE ,, Joney ſnould be the Conquerours ;; for the Law in that mat- 
Arijee 1. Polite teris as a common agreement, whereby the things taken 
in War become the Takers. From the Enemy are judged 

to be taken away thoſe things alſo which are taken away 

from the Subjefts of the Enemy , and Goods fo taken can- 

 .. ,. not by the Law of Nations be properly faid' taken ; but 
Hujsſmoat 1:5 when the fame are out of all probable hopes of recovery , that 
or w park ny is, as Pompontus obſerves, brought within the bounds or guards 
zntelligitur, per of the Enemy ;, For , ſays he', ſuch © a perfon taken in War, 
D. per Pomponi- whom the Enemies have taken out of our , and brought within 
us & Leg. is their guard:, for till then he remains 4 Citizen. And as the 
To na b Law of Nations is the ſame reaſon of a man, ſo likewiſe of 
pr. de capt, & A thing; and therefore Goods and Merchandize are pro- 
poſt. | ; | 1 71. ay 


Fa ee. ae ah. os. as. +. a= 
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perly faid to be the Captors, when they are Carried fre 
Preſigia of that Prince or State, by whoſe Subjects the ſame 
were taken, Or into the Fleet, or inta a Haven, or ſome other 
place where the Navy of the Enemy rides : for then it is that 
the recovery ſeems to be paſt all'hope. And therefore 
the Common Law of this Realm calls ſuch a taking a Legals 
Captio in Fure Bellj, and in 7 R.2. an ation 0 Treſpak 
was brought for a Ship, and certain Merchandize taken 
away , the Defendant pleaded that he did take them in 
fe haut Vere ou 1es Nozmans queuz ſont Enemies le Roy 2 
and it was adjudged , that the ſame Plea was good. And 
in the year 1610. a'Merchant had a Ship and Merchandize 
taken by a Spamard, being an Enemy; a month after a 
Merchant Man, with a Ship called The Little Richard, re- 
takes her from the Spaniard: it was adjudged , that ſuch 
a poſſeſſion of the Enemy, diveſted the Owner of his in- 
tereſt, and the retaking afterwards in Bazte/, gained the 
Captors a property. 

KIII. *Tis true, the Civilians do hold, That it is not 
every poſſeſſion that qualifies ſuch a Caption, and makes 
itbecome the Captors ; but a firm poſſeſſion (that is) when 
the prize doth pernoftare with the Enemy , or remain in 
his poſſeſſion by the ſpace of 24 hours; but as this is a 


2 R. 3+ fol. 2. 
7 R-2. Treſpals 
Statham Pl. 54 


M. 8 Jac. is 
. R. Brownlow 


2, part in We 


ſtons C. 


new *Law, ſo it is conceived to be againſt the ancient *conſulatu Ma- 


Judgments of the Civil Law as well as the modern practice 
of the Common Law : for the party in the ancient Preſti- 
dents doth not mention by their Plea , that the prize did 


Ys c.283, 287. 
Conſiit. Gallice 
lib. 20. tit. 13s 
arte 24. 


pernottare with the Enemy , but general, that the ſame 9 R.2. Treſpaſs 


was gained by Battel of the Enemy. 


Statham Pl. 54» 


XIV. Thisright of changing of Dominion or Property 


by force of Arms, is ſo odious, that in the taking of Goods, 
if by any poſlibility the right Owners may have reſtitu- 
tion, the ſame hath been done. And although a larger 
time than 24. hours happens between the capture and re- 
capture ,' and ſomay perno#are with the Captar, yet re- 
ſtitution may be made; and therefore if one Enemy takes 
the Ship and Merchandize of another Enemy , and brings 
her into the Ports or Havens of a Newter Nation, the Own- 
ers may ſeize her , and the Admiral of that Nexter Nation 
may in fome caſes'reſtore the Ship and Goods to thejr 
Owners, and the perſons captive to their former liberty 
the reaſon is, for that the ſame ought to haye been brought 


infra 
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®Res que Fntrs wife Preſidia® of that Prince or State, by whoſe Subject 
prefedia perda- ſhe,was taken. | | 
mam FY ? A Dunkrhker having ſeized a Frenchmans Vellel, ſuper 
boſtibus occupa Mum Hare, fold the-fame with her lading at Weymouth ; 
te, Doninums Whither-it had been-driven before ſhe was brought fra 
on mutarmt Prafid. Dow. Reg, Hiſpanie : the Frenchman coming into 
ex jonens 2 {of Port, there claims the benefit of the Laws of Nations , , the 
Den 2. King of England being then in amity with both their Prin- 
£551-3:.9.8.16, CES z and that reſtitution-be made; in. whichcaſe it was 
reſolved by all the Judges, Þ That. if there be a Caption 
*71;n.17 Car.l by Letters of Marque, or by Piracy, and the Veſſel and 
er. Goods are not brought nfa Preſidia of that Prince or 
PIP 'State, by whoſe Subject the ſame was taken, the ſame 
will not diveſt the property out of the Owner z with this 
- agreesthe Law Civil, and reſtitution may be made. For 
this 15 not an abſolute property immediately veſted in the 
Captor upon the taking; but a conditional property to 
anſwer the original debt or damage , which cannot-be 
done without a Judicial adjudication , the opportunity of 
which he hath loſt by bringing the prize into the Country 
of another Prince : for as to private War, their Countries 
are as an Aſylum. 

XV. But if the Ships of War of Nations in enmity meet 
at Sea, and there be a caption , if there be that which 1s 
called a firm poſſeſſion, the Neuter Nation cannot re-deliver 
or make reſtitution of the thing ſo acquired : and ſo it was 
Patſtrod 2-pare. 29judged, where Samuel Pellagy with a Ship of War of the 
491.28. cited in Emperonr of Morocco, took a Spaniſh Ship, and brought 
Marſhes Caſe. the ſame into England, that he could no ways be queſtion- 

ed for the ſame crimmaliter, or reſtitution to be made 
gouk..ope'”; Ia civiliter ;, for that the King of Spain and the Morocco Em- 
prizal againſt a P70#7 Were enemies, and the King of England in amity 
Nation, dees With both, and that ſuch a caption is not called Spolzarie, 
nor make a ſed Legalzss captio, in which there can be noreſtitution made, 
War ocrveen upon neither of the Statutes of 31.6. cap. 4. Or 27 
Nor can they ©. 3- Cap, 13. for he that will ſue to have reſtitution in 
be ſaid to be ar England for Goods taken at Sea, muſt prove, That the So. 
enmity. veraign of the party was in amity with the King of England. 
22 E. 3-fol. 13. Secondly, That he that took the Goods , his Prince was at the 
Coram Rege ®* (ne of- the taking in amity with the Soveraign of him whoſe 


Conſilio [uo 2n , . : 
wroag —— Goods were taken; for if he , which took. them, was in 


Per leg. libert as, 
& At lege Furs 


rum, Michaehm, ENMiIty with the Soyeraign of him whoſp Gaods were ta-, 
| ken 
—"Y 
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ken, then the ſame will not amount. unto a depredation | 
or robbery , but a lawful taking , as every enemy might 2 R:3+ fol. 2. 4 


take of another. 
A Spaniſh Merchant, before the King and his Council, 


tn Camera Scaccarss, brought a Bill againſt divers Enghſh- 7 E. 4. 14. 


en, wherein ſetting forth quod depredatns & Foliatus fuit, 13 Ee 4+ 9+ 
upon the Sea, juxta partes Britanme per quendam Yirum Bel- ?* ws nl 23s 
licoſum de Britannia , de quadam Navi , and of divers Mer- * COIN 
chandiſes therein, which were brought into Erg/and, and 
came into the hands of divers Engliſh. Mer, naming them, 
and ſo prayed proceſs againſt them , who came in, and 
pleaded , that in regard this depredation was done by a 
Stranger, and not by the Subjects of the King of England, 
they ought not to anſwer. It was there reſolved , Quod 

uiſquis extraneus,, who brings his Bill upon this Statute to 27 £ 3.& 13+ 
fave reſtitution , debet probare quod tempore captionis fuit de 3 __ 64 
amicitia Domini Regis ; and alſo, quod ipſe qui eum receperit, fhvurics, Angſt 
& ſpoliavit , fuit etiam ſub obedientia Regis , vel de amicitia Chancellor,and 
Domini Regis, ſive Principis querentis , quia ſi fuerit inimicus, one Judge, and 
& ſic ceperit bona , tunc non fuit ſpoliatio, nec depradatio, ſed Þy te Chan 
legalis captio , prout quilibet innmicus capit ſuper unum & A 
alterum. 

But if the Xing of England is in enmity with the States of , _ 
Holland, and one of their Ships of War takes a Merchant- #9/moas res | 
Man of the King of England's, and afterwards another —— 
Sbip of War of England meets the Dutch-XAan and his ;ntwligitur = 
prize, and in apertoprelio, regains the prize, there re- D. Lzg. Pompo- 
ſtitution is commonly made, the Owners paying the Sal- 7/*5&* per Lege 
wage : ſo where the prize is recovered by a Friend in amity, _— wn = 
or comes into his Ports, reſtitution: is likewiſe made; but - Aoi og 
when ſuch Goods become a lawful-and juſt prize to the pop. 
Captor, then ſhould the eAdmiral have a tenth part, fol. Per Leg. poſili- 
lowing the religions example of Abraham, after his Vi- 7779 Par. 
Qtory over the five Kings. —_ progier—— 
Boyce &* Colt, verſe Claxton, Hill. 26, OO 29 Care 2. in BR: Reſtitution made formerly 
by - +0 tes » Who had regained an Engliſh prize out of the hands of a D:tch-Maps 
pf War. | 

XVI. He that is an Enemy, may every where be aſlault- 
ed, according to the Laws of Nations. Enemies may there- 
fore be attaqued or ſlain on our ground, on our Enemies, 
or on the Sea; but to aſſault, kill, or ſpoil him in a Haven 
or peaceable Port, is not lawful; but that ME” 

| rom 
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from their perſons, -but "from his right that hath Empire 
there, for Civil Societies have provided that no force be 
uſed in their Countries againſt men, but that of Law, and 
where that is open, the right of hurting ceaſeth. The 
Sir waltty Re Cer thaginian Fleet was at Ancher in Syphax Port , who at 
Leigh |. 5. @ 3+ that time was at peace with the Romans and Carthagimians , 
6: #7. Scipio unawares fell into the ſame Haven, the Carthaginzar: 
Fleet being the ſtronger , might eaſily have deſtroyed the 
Romaxs ; but yet they durſt-not fight them: The like did 
the Venetian , who hindred the Greeks from aſſaulting the 
Turkiſh Fleet , who rid at Anchor in a Haven, then nnder 
the Government of that Republick; ſo when the Yenetiqn 
and Turksſh Fleet met at Tunis , though that very Port ac- 
knowledges the Ortoman Emperour ; yet in regard they are 
in the nature of a Free Port to themſelves, and thoſe that 
Eome there, they would provide for the peace of the ſame, 
and interdiCted any hoſtile attempt to be made'there. 
The Corſaires having been in the' Gaiph , put into the 
Port of Yallona, which is ſubject to the Turk : whereupon 
:Rorv of the C4122 Froveditor General for the Venetian, and Captain 
ack fr 'of Of.the Guiph , having notice of the ſame, made into the 
Venice in Anno Port; and though the Ottoman Port had by Treaty per- 
1638, and fol. mitted the Yenet:ans to purſue the Pirates in all places, and 
447- forbad their Commanders to proteft or ſhew them any 
favour, yet the Caſtle interdicted , and forbad the Yene- 
tian General with Cannan to attack them ; for it:was ne- 
vertheleſs intended by the Treaty that the peace of Ports 
mult be preſerved. | 
And the fame Republick having War with thoſe of Ge- 
noa , met at Tyre, Reinerins Zenus Nuke of Yenice with the 
Fullers Holy united Power of the Yenetians and P:ſans,counting no fewer 
Was {-4-6-23+ number than 74 Veſſels well provided , and would have 
engaged in the,yery-Haven,: but were'there interdifted by 
the Governour ; bur yet with this'Proviſo, that if by con- 
ſent they would go-out of: the proteCtion-of: the-Port ; and 
at open Sea decide the cauſe; they had-then-freedom : and 
accordingly they failed forth and engaged. The like not 
long ſince happened between Cornelizs De Wit Commander 
of a Ship of War of the Srates General,and Captain Harman 
Commander of one of His Majeſties Frigats at Cales, a 
Challenge being made in that Port by theifirſt, and as 
briskly accepted by the latter , but both were A 
tne 
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the execution of the ſame in the Port , but out of the pro- 
tection of the ſame they might decide the queſtion; the 7ure Ar.t61; 
which they did to the no ſmall Fame of the laſt; for in 
that diſpute , of 380 men then aboard the States Man of | 
War there were ſcarce 100 whole men in her, and having 
entred-and taken her, brought her at his Stern in Triumph 
to the Port again. | Rt 

But they of Zamborough were not ſo kind to the Epgliſh, 
when the Dutch Fleet fell into their Road , where mid at 56 
the ſame time ſome Eny6/h Merchant-Men, whom: they 774% 1099 
aſſaulted, took, burnt and ſpoiled : for which a&tion, and nyt. can 
not preſerving the peace of their Port , they were by the zatav. 
Law of Nations adjudged to anſwer the damage, and I 
think have paid mot or all of it ſince. But Enemies in ___. .. , « 
their own Ports may be aſſaulted, burnt or deſtroyed by Thiel # A 
the Law of Arms. Xn - mats” 

conſervanda ſunt Jura Belli. Reg. fol. 129. Arreſt. faft. ſuper bonis Mercator. alienige 


XVII. IF the Ships of any Nation happen to arrive in 
any of the King of England's Ports ; and afterwards, and 
before their departure a War breaks ont, they may be ſe- 
cured, priviledged without harm of Body or Goods; but Some of old 
under this limitation, till it be known to the King , how have held that 
the Prince or Republick of thoſe , whoſe Subjets the par- — HOO 
ties are , have uſed and treated thoſe of our Nation in their jy rempore bells 
Ports, Butif any ſhould be ſo bold, as to viſit our Ports at colat, comma- 


afte is be ar ith as Ene- 't?t,, oretq3 pere 
ra War is begun, they are to be dealt with as En der, - 


mics. . * Inſtr, fol. 96: 
XVII. By the Laws of Natwons generally all things are JD 

the Captors, which he takes from bis Enemy , or which 

his Enemies gained from another by Force of Arms; fo 


likewiſe all thoſe Goods that he ſhall find in his Enemies 


cuſtody : But then it muſt be apparently manifeſt, and 


evidently proved, that it is really the Enemy's; for if an 
Engliſh-Man ſhould have Goods in the cuſtody of a Dutch 

Fattor at Cales, and a War ſhould break out between that 

Prince and that Republick,, yet are not the Goods of the 
Engliſh-Man ſubject to the ſeiſure of the Spaniard, it being 

apparent, the owner is not a Subje@t of their Enemies : f 
So likewiſe if the Goods of Friends are found in the Ships £9 Marrs 
of Enemies , this does not zpſo fatlo ſubjeft the ſame to be et 
prize by the Laws of Nations ; though it be a violent pre- 
ſumption, 
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 _  . ſumption, and may juſtly bear a legal examination , till 
mpſiis fit ile which there may be a ſecuring of the prize, till adjudica- 
Tr "r5s P47 tion ſhall paſs, So 6n the other hand , if the Ships of 
Let him be our Friends ſhall be fraighted out to carry the Goods of Erne- 
Enemy, and mes, this may ſubject them to be prize, eſpecially if ths 
they thatare Goods ſhall be laden aboard by the conſent or previty of rhe 
ore 7, Maſter or Skipper , though in France they have ſubjeRed 
66.37. alizz 2nd involved the innocent with the nocent, and made 
poſim. | both of themprize, In the late Flemiſh Wars with Eng- 
land the Oftenders became obſequious ſerviceable with their 
Ships to the Traffick and Commerce of both Nations. 
Memorable was the aftion, when the War was between 
the two Republicks, Yenice and Genoa, the Grecian Ships 
; being then imployed, (as thoſe of Offend) were ſearched, 
Erezpr. lib, 9. and the Enemies pulled ont, but no'other matter done : 
however it is moſt certain, let the Commſſtoz or Protett507z 
of ſuch Ships be what they will, if men will veature to trade 
under ſuch a cloak, it behoves them, that the Sk:pper and 
his Crew be entirely ignorant ; for it is his ation that will 
go far in the freeing, or making abſolute the prize, and 
Goods ſo made prize, the property is immediately gone 
and changed, be the Owner whohe will, he never can claitn 
the fame; for the Laws of Nations made the Enemies firſt 
Maſters by external Dominion, and then by Conqueſt gave the 
property to the Captor : following that Judgment of the 
Romans nos bg. Romans , Whatſoever they got of their Enemies by valor, they 
zeſtiſimas eas would tranſmit to their Poſterity by right. 
atque juſtiſſimas | 
Credimas poſſeſſrones quas Bells Lyge captas habemus; neque vero induci poſſumus ut ſtulta fa 
cilitate deleamus virtutis monumenta, ſi eas ills reddamus, quibus ſemel perierunt : imo vero 
eales poſſeſſiones, non tantum cum his qui nun vivunt civibus nofiris communicandas ſed en 
poſterzs relinquendas cenſemus : tantum abeft ut parta relinquendo #n nos zpſos ea conſtitua- 
Mus , que in Hoſtes conflitui ſolent + Titus Largus his opinion in the Senate of Reſtiturion : 
We Romans believe thoſe poſſeſſions to be moſt honourable and juſt , which we haye 
raken by the Law of War ; nor can we be induced by a fooliſh facility to part with the 
monuments of our Valour, and reſtore them to thoſe that were not able to keep them; 
nor do we judge ſuch poſſeſfions ro be communicated only to our Country-men now 
living, but to be left to our Poſteriry. So far are we from relinquiſhing what we have 
gor, and dealing with our fclyes, as 1f we were our own Enemies. De ej. iden in Romnls 


Raarrat Pltarchns. 


XIX. Tis not againſt nature to ſpoil'the Goods of-hinr, 
whom it is lawful to kill;, and by the Laws of Nations it is 
permitted that the Goods of Enemies may be as _ 

3 
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ed as taken ; and Polybias obſerves, 'That all things of the wp. 5, 
Enemies may be ſpoiled, their Ships, Goods, Forts, &c. 
XX. And though it may happen ſometimes, that a War 
may break out , and there may be no publick denouncing 
or proclaiming the fame ; that ifa Friend or Neuter ſhould 
aſliſt an Enemy with Contraband Goods, that is, Arms, &c. 3 Eliz. in c-3; 
whether upon ſach a caption the Goods may be made' @wens Report, 
prize; the reſolution.of which will depend on theſe Con-#9{-45-but que 
{iderations. | re-of that Caſe. 
Firſt, By Natural Law , where either force offered, 6s re- 
pelled, or puniſhment exatted of one that bath offended, and is Gretius (th, 3» 
denied there needs no denunciation ;/ for Princes are-not to ##+3-$:2 3+ 
ſtand debating with words or arguments , - being injured 
beyond words : For War undertaken to reſiſt violence, is pro- 
claimed not by ar Herald, but by Nature :* for tis no more 
than the invading of one for another,or taking of theGoods 
of the Debtor, to anſwer the Creditors damage. 
Secondly , Zaterpellation is introduced by the Laws of 
Nations, whereby Ptinces or Republicks,- having received 
injuries, may apparently ſhew that they had no other way 
to recover their own , -or that which is due'to them: for 
ſuch Interpellation following after injuries committed, Con- i4e Maris 
ſtitutes that Prince or State in a fault that ſhall not render 14m 27.13. 
ſatisfattion, 

Thirdly, Admitting that zterpellation hath gone, and penanciationis 
ſatisfaction hath'been required for / the 'damage , -and 'no- either condi- 
fatisfatory return hath- been made , whether then the ttonate or _ 
Ships or Territories of the Enemy may be aſſaulted : and Ee: _ 
for that it has been-conceived they may., for denunciation ;, js hams 
is no more but to ſignifie that the parties, againſt whom with remand- 
the ſame is commenc't , are. unjuſt , and will not do yegnt, ing of things, 
and therefore War is begun by the Supreme Power, Now Pcin- and 1n the 
ces or Republicks having done that which by the Law of ,,,;.- —_ 
Nature they were not obliged to do , that is, after a 7ajds Lav, cal- 
wrong done, abſtained from War by friendly demanding led Fs ſeciate, 
of ſatisfaction or. reparation (which is required only by -comprehend- 
the Laws of Nations) and publick Juſtice being denied <1 — 
them, there remains no other or further obligation on righe of Dom: 
the State, the ſame amounting to, and indeed is an apPa- nion, bur alſo 


rent defiance ; and Proclamation 1s no other. the proſecuti- 
on of that which is due upon a CivH or criminal cauſe, Soverzss 
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—ad 10. fit YXI. True it is, that while the Romans vrere wincar: 


Xplains it) rupted in their Diſcipline , they were religiouſly ſcrupu- | 
right, thence lous in beginning a War ; for they never ſent forth their |} 
Forms to be Armies till they had ſought for Juſtice in 'the tras of ! 


rexdr:d , to be Peace, and after the publick promulgation of their intent. 
ſatisfied , to be Such alſo was the integrity of the eAcheans, before they 


" Jitlded, where 1.4 forewarned the Enemy to a defence. Machiavel com- 


to be yielded, 


- as we have fig MNends the ſimplicity of the ancient Florentines, that enter- 
- elſewhere, isto priſed no Hoſtility on their Neighbours till they had by 


beunderſtood, ringing a Bell for the ſpace of a whole month , ſummoned 
ang - an then to a peaceable ſatisfaction or a brave reſiſtance : but 
on will nM theſe Cuſtoms and Inſtitutes are only of ſome Countries, 
puniſh the guil- Not from the Law of Nations ; the white Rod among the 
themſelves : Greeks, the Turfis and bloody Spear among the e/£qnicole, 
of things PAs renunciation of Friendſhip and Society (if there had been 
teſtifiecas nz. Any) thirty ſolemn days after ſatisfaftion demanded, * are 


med Clarigati- Tather introduced by that which we cal] the Cuſtom or | 
Law of particular Kingdoms and States; for there may ? 
* The throw- be War no queſtion introduced, without any ſolemn * 


on, [:b. 8. 


ing of theSpear ; iglati 
75 bo ay Proclamation , as the violation of Ambaſſadours by ap- 


Cuſtoms whicty Probation of publick Authority is an open denunciation | 


did not belong Of War , and upon the ſamejreaſon Guſtavus Adolphus in- 


ro the Law of vaded * the German Empire, without eyer declaring War, } 


Nations, which to reyenge the contumelious uſage of his Ambaſſadouts | 


In proceſs of 


obſolete, nay the third Punick War was at once indifted and begun. 7/arro lib. 4. de lh 
Y Phil. Arlanibeus Arma Sutica fol. 13. 37. Zouch ae Fare Feciali part. 2+ ſttbs' IS qhe 
£1 bells aliquando omiſſa indifizone movere liceat? 


XXII. But if War be indicted, of isbegnn apainſt him 
who hath the higheſt Power over the people, it is ſuppoſed 
to be proclaimed againſt all' his, not ohly Stubjefts, but 
thoſe who will joyn themſelves unto him, as being an ac- 
ceſlion to his party. And this is that which the Law inter- 


" Difideto Prin- prets, the Prince being defied , his adherents alſo are defied ; 


(22% Sffidrcs torto proclaim a War is to defie, which is to' be under- 
22/44; ſtood of that ſame War which is waged againſt hint to 


Yenfes. Baldus " GILG pane] racer 
ed Leg.2. C. de Whom if is indifted, as when War was denotinced againſt 


Serv. n- 700 Antiochus , they were not pleaſed to denounce'it againſt 
' the c/Erolians apart, becauſe they had openly joyned them- 
Liv. (ih, 36. ſelves with Antiochus : the Heralds anfwered , The e/Etrv- 


kians have declared War of their own accord againſt themſe __ 
| ui 
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but that War being ended, if another Feople or King, for 
ſupply of Aids, is tb be Warred againſt, that the effects of 
the Laws of Nations may follow, there will be need of 
a new Indiction ; for now he is not lookt upon as acceſſa.. 14:n dic; poteſt 
Iy, but principal : wherefore it is rightly ſaid, That by Cadarmag warn 
the Law of Nations, neither the War of Marlim upon the , eg aug 
Gallo-Greeks , nor of Ceſar upon Arioviſtus was lawful. guundan auxis 
For they were not aſſaulted now as an acceſſion of a Neigh:- [:atos,de quibus 
bours War, but principally : to which purpoſe, as by the Hom. 0d. 14 
Law of Nations IndiQtion, ſo by the Roman Law a new © #06 Diaye 
Command of the Roman people was neceſſary. For what = 
was ſaid in the propoſal againſt Antiochus : Was it their L3viu lib, 36; 
will that War ſhould be entred with King Antiochus and thoſe 42. 
that followed his Party (which was oblerved alſo in the De- 
cree againſt King Perſe) ſeems truly underſtood ſo long as 
the War continued with King Arnriochus or Perſexs, and of 
thoſe that really immixed themſelves in that War. 
XXII. Now the true reaſon wherefore Nations required 
Denvunciation to that War which was ſaid to be jaſt by the 
Law of Nations, was not that Force ſhould be offered pri- 
vily, or carried on by deceit, for that pertains more to 
the excellency of their Valour than to ſtrift Right ; (for 
ſome Nations (as we have read) have appointed their Ene- 
my the time and place of Battel) but that it might cer- 
tainly appear the War was not waged by a private under- 
taking, but by the will of either people or their Heads. 
Servius Honoratus when he had deduced the Original of 
the Heralds Law from Ancns Marlins , and further from 
the e/£quicole, ſaith, That if at any time men or beaſts were 
by any Nation takgn from the people of Rome , the Pater Pa- 
tratus went with the Heralds (that is, Prieſts) who have Au- 
thority in making of Leagues, and ſtanding before the bounds, = —_- 
with a loud voice pronounced the cauſe of the War ; and if they Du T, I wing 
would not reſtore the things taken, or deliver up the Authors © * 
of the injury , he threw a Spear , which wat the beginning of 
the fight, and theticeforth it was lawful, after the manner 
of War, to take the Spoil. 
XXIV. As War is not only lawful againſt thoſe that 
are our Enemies, but likewiſe againſt thoſe that ſupply 
them ; but yet we muſt diſtinguiſh of the things them- 
ſelves. For ſome things there are that have uſe only in 
ar , as Arms: ſome that _m_ novuſe in War , my 
at 


, ' TUINL + 
that ferve for re; ſome that have uſe both in War 
and out, of WAr , as Money, Corn, Victuals, Ships » and 
things belonging thereto. | 

| It is plain , that Dy the firſt be is my Enemy that Wl © 


ſupplies MY Enemies with things neceſſary for the War. 


Princh & Dutch 2.) 
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] will not help bim to monies to pay 


rer with both, \,- . . Sold; 
a ” miſter to his luxury:S0 ers an $, 
the latter P3T* ;Ppe ſhall ſeek, for Players and recreagions i ſoften 
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offent ation of Princes orting i . 
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French King to 1 will gladly offer to him: S 
build a Veſſel ſuch as are for pleaſure an 
Aus np the Sea, 1 will den) i 
Por:/90er | invo XV of anothers Country 0 
France,and was tial, for it is a bounty not to be allowed ot. | 
breach of. 3.| But. the third , which :« a doubtful uſe , there the 
the Neurrality, ſtate of the WAr :« to be conſidered : For if 1 cannot de- 
Ann 1676+ fend my felf unleſs 1 intercept the Things {ent ; necellity 
* Grotius in ju- Will £DEN give right, but with the burden of reſtitution *, | 
ye Betz &f Paris EXCEPT ſome other cavſc accede , but if the ap rtation Ot |} 
lib. 3+ thoſe things hinders the execution of my right» and he | 
-| _ \conld know.ſo much who brought them , as if 1 had dri- | 
The Engliſh yen the Enemies Fleet into a Port or Havel» Of had |! 
drive theDit q-cairged.a Town With a Siege or Blocade , arid were now | 
: 1& Or COMPOUNUINS » there | 


EafIndiaFleer . xpectation of their yieldin 
that ſhall in ſuch caſe ſacconur My | 


ro Bergin,and | >* | 
the Dane there 15 NO queſtion but he tha | in Tu 
roteedthem Enemy , -OVght in Juſtice be made liable for the damage | 


againſt the 1 have 
Leek ſhall. wilfully ſuffer my Priſoner L0 eſcape z or one t ; 
ons, for which hath reſcued my Debtor juſtly detained by me for my da- | 
the enſuing mage whereby | am injured, and 2 ; 
War was ac- of my loſs bis Goods alfo may be ſeized and brought into | 
cn rd ſuch a ſtate , 0 the end 1 may 0v ain j 1 
najns 2g But if he hath not yEl done any damage x. 
Sylv. in ver. Willing 0 doit , there will be 2 right by retention or ſtay- | 
Reſtirute page 3+ ing of ThE Ship and Goods [0 compel hun to give caution | 
$ 12+ for the fature z- vt if my Enemll injuſtice towards ME 
be moſt evident, and a Nation that ought tq be nenter 
confirm bim in That moſt upjaſt War,in that calc it will not 
only Civilly be liable , bot Criminally as one that reſcues | 
a Pirate manifeſtly guilty from the Judge at tne very Bar, | 
ang therefore it wil be lawful to determine agaiull _ þ 
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by ſuch meaſures as are neceſſary and meet for his offence; 
wherefore within thoſe rules, he may be ſpoiled of Ship 
and Lading ;. and that is the trne reaſon wherefore Indi- 
Ction or publick Proclamation by internal right ought to 
be denounc't, that ſo other Nations may ſee they bave 
a juſt cauſe who commenc't the War, and that they ought 
not to be impeded in the acquiring due ſatisfaction. 

And though Neuters are not compellable , by the rigor 
of War, to afford aſſiſtance to either Party without the 


- will of the other , yet ſuch may the emergency of the cafE 


be, tbat ifenforced, they may lawfully declare, though 
to the damage of the weaker. Such was the caſe, when 
the Yenetians had ſo far prevailed againſt the Turks in 
Candia, that Canea which they then belieged by Sea and 
Land , was brought to that extremity, that in all humane 
probability it muſt then haye been ſpeedily ſurrendred; 
the Engliſh Ships being then at Smyrna , and prelt by the 
Tark, to aſliſt the Grand Signior in the relief of that City. 
If the perſons whom the Erghſh had thus aſliſted', had 
been Chriſtians, there is no queſtion this Auxiliary 
-aid had been well z but to aſliſt an Enemy of Chriſtia- 
nity againſt Chriſtians themſelves hath feemed doubt- 
ful : but ſurely there ſeems little reaſon for ſuch an ams 
biguity; for if it be lawful to make League with thoſe 
that are Aliens from the true Religion by the Law of Na- 
ture, then there can be no doubt but they may be aided. 
Now by the Law of Nature they may be entred into by 
Chriſtiaris with ſuch , for that Law is fo common to all 


#9 


men, that it adrilitteth not any difference of Religion : nor x4us ecrun #n 
wasthe ſame univerſally forbidden by the Hebrew Law, as Thargum. 


appears by. Abrabams aiding the wicked Sodomites with his 
Arms; and that which was very remarkable, that the 


WM. .Abnoneans being exceeding skilful in the Law, atid' great 


«- 4 < 


Obſervers of the Hebrew Rites, yet made they Leagues 73d: Carotur 


with the Lacedemonians and Romans by the conſent of the Molin. traft. 2. 
Prieſts and people , yea and publickly offered Sacrifice for 42+ 212: 


their ſafety : nor were they forbidden by the Evangelical 


Law, according to that of Terr#llian who obſerves, That 134.9. ch. 4. 


ſolong as 1ſrael was only his people , God did juſtly com- 
mand mercy towards their brethren alone; but after that, 
he gave unto Chriſt the og va bis inheritance, and the 
ends of the Earth for his poſſeſſ1on , and'that began to be 

| B z paid 
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paid which was promiſed -in Hoſea, They that were not my 
people ſhall be my people, and the nations that had not obtained 
mercy ſhall obtain mercy; From that time Chriſt hath ex: 
tended unto all the Law of fraternal benignity , excluding 
none from our Compaſſion, no more than from his Voca. 
Vide the Caſe tion: from whence it follows, that the aftion of thoſe 
at harge M the ©avtains being then in the power of the Turk, was lawful 


d f h1 « . . . 
Chap. * intheaſliſting them againſt the Yenetians. 


Tus ſecjalts XXV. Andalthough the Goods of Friends , according | 

to the circumſtance of the caſe , may be preſerved by ad: | 
judication, and reſtored to their Owner ; yet all manner | 
of Gaods have not that priviledge : for though the Freedom | 
of Trade preſerves the Goods of Friends againſt the rigor | 


Fide T 4 
lb. och = of War , yet it does not thoſe Goods that ſupply the Enemy for 


don 1674. Art. War, as Money, Vittuals, Ships, Arms , and other things be- 
the third, what /onging thereto; for to ſupply an Enemy that invades our 


is meant. b . . "ay . 
Goods'Clln 4 | right, or ſeeks the deſtruction of our Countries, is a libera- 


band, or prohi- 


lity not to be allowed of, and it certainly ſtands with neceſ. | 


biredMerchan- fity , that sf 7 cannot ſafely defend my ſelf, or endamage my 
dizc. Enemy without intercepting rd things ſent, it may juſtly be done : |. 
but when ſuch Goods are ſeized , whether they give the 3 
Captor a right of property, or a right by retention, to com- | 


pel chat neuter Nation to give Caution for the futnre, by 


Hoſt ages or Pledges, not to ſupply the Enemy, may be a que- # 

ſtion. The Romans, who had brought Viaals.to the Ene- | 

mies of Carthage, were taken by the Carthaginians, and 5 
Canbdins vide Again rendred upon requeſt ; the Heollanders in the heat of i 
nn. 1589, the War between Sweden and Poland, never fuffered them- 7 


F595» ſelves to be interdiCted with either Nation ; the ſame State * 
when micy had War with Spain, intercepted the French 
Ships, pafſing to or for Spaiy, bnt reſtored them. 

Flitarchs And Pompey, in the Hiſtory of the Ifrthridatick War, | 


ſet a Guard onthe Boſphorns, to obſerve if any Merchant | 


ſailed in thither z whoſoever did, and was taken, was ſure- | 
Iy put to death ; ſo Demetrius when he poſſeſſed Attica with | 


Aurfius in tis ÞiS Army , having blockt up Athens, hanged up both the | 


Daniſh Hiſt, Maſter and Commander of a.Ship, whoattempted to bring 

þ part. 2 in Corn: the Hollanders having blockt up Dunkirk, ſome 
Engliſh Merchants Ships did attempt to enter , but were 
denied by the Hollanders. 


Moſt certain, if a Neater Naticz hath had notice of the || 


War , and Caution given them (as is uſual) not to ſupp'y ” 
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the Enemy with Counterband Goods, as they call them 

if ſuch be the caſe, the prize is become abſolutely the | 
Captors. So Queen Elzzabeth did, when ſhe ſeized on the Vide Tit. Cue 
60 Sail of the Hanſiatick Towns, who were carrying of Nos. 
Goods, ropas contrabanda, to the Spaniard her Enemy ; ſhe 
condemned them, and made them abſolute prize : For as 
Neuters are not compellable by the rigour of War , to give any 
thing againſt their will , ſo muſt they not againſt the will of each 
Party afford ſuch things as may damage one another, For 
Perſons or Nations having had notice of the War , which 
is done, and Caution given ſometimes by Proclamation, or 
ſome other publick EdiCct, ſignifying the right of their 
Cayſe, and ſhall afterwards gather to, and afliſt the Ene- 
my,whether Aſſociates,Nenters,or Subjects, the ſame yields ,,: 1... 
414;ht, ſofarasto them, not only to the charge' and $4, x. 0. Un- 
damage that may fall thereby, by making them prize ; but der the name 
may make them obnoxious to puniſhment : For zt rs the of Contraband 
duty of thoſe that abſtain from War to do nothing for the = (96 $a 
frengthning of him who maintains a bad cauſe , whereby the pros only, as 
motions of him that wageth a juſt War may be retarded; and pieces of Ord- 
where the cauſe is doubtful , they ovght to ſhew them- nances, with all 
ſelyes equal to both , permitting paſſage, baking, dreſſing, Implimentsbe- 


and affording proviſion for each Army, or Navy. Cn. 


Balls, Powder, Matches, Bullets, Pikes, Swords, Lances, Spears, Holberts, Guns, Mortar- 
Pieces, Petards, Granadoes, Musket-reſts, Bandaliers, Salt-peter, Muskets, Musket-ſhot, 
Helmets, Corflets, Breaſt-plates, Coats of Mail, and the like kinds of Armature 3 fo for 
Horſes and other warlike Inſtruments. id. Marine Treaty between England and Hv- 
land, Decemb. 1. 1674. Art. 3 Vide the Attempt made by John Burrough to trade with 
the v4 expreſly againſt the interdi&ion of the Daniſh King : Sir Walter Rale#g", l. 5. 
Ce Þo I'D. : : 


31 Eliz. C. By: 
Own 45 


© - D@ar_ 


L. /#Emilius Pretor accuſed the Tejans for victualling the So likewiſe it's 
Enemy's Navy, promiſing them wine, adding, That unleſs _—_— 
they would do the like for the Navy of the Romars, he ſhallberhoughr 
would account them as Enemies : but common experience or aſcertained 
hath taught Nations and Kingdoms , when they declare capable of ar- 
a Neutrality , to make proviſion by way of League with ming an Enc- 
both the Nations at War , that when it ſhould happen the 77, , 
Armies of both,, or any draw towards their Territories, ,,,, ih. a. "de 
it might be lawful for them tq exhibit the Common offices Zudeis Caiics+ 
of humanit y to both. le 

It happened that ahout ſeven ſtout Mecrhant Men 
rode in the Part at Smyrna ; the General of the Yere- 
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tins being jealous of their joyning with the Turk 

Armada, deſired to know their minds, who anfwered, 

they would prove Neuter in the diſpute z but afterwards 

(though at firſt the Captains all refuſed) upon the threat- 

ning of the Grand Signior, to lay an Embargo on all the 

I Goods of the Exgh:ſb Nation in his Dominion, and to 
Mio 16g0, or make ſlaves of their perſons ; thoſe Captains were forced 
_— 4-day to joyn with the Twrkiſh Forces , who beat the Yenetians 
Church's ſtate from before Canea, and ſorelieved it ; the Yenetians Am- | 
In equaldanger bafſadour complained to the then Powers in England, but ;: 
withtheTrade, could have no relief, being anſwered , That thoſe Ships be- | 
mg in the Turks power, were ſubjeft to it , the accident being | 
ow: as made the ation lawful, as we have afore remem- 
red. 
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F. Of Riprizals generally confodered, 
and for what cauſes awgraed. _ 

IL. Whether unlawſul by the Law of 
Nature and of the Roman Law. 

ITT. where lawful by the Laws of 
Nations at this day ," and the rea- 
ſons whereſore they are ſo rectived. 

IV. Of the advantages that accrue 
univerſally by ſuch Reprizals. 

V. Of the eſſential cauſes or grounds 
generally ſor the awarding Letters 
of Reprizals. 

VI. Of the efſential cauſes or grounds 
particularly that ave requiſite be- 
fore they can be awarded by the 
Laws of Nations and of . this 
Realms 

VIE. Of the ordinary aud extraordi- 
nary by the Laws of England. 

VIII. whether the ſame creates a debt 
in the Grantee , and whether the 
Execution may be ſufþended. 

IX. whether the awarding the ſame 
amounts to 4 breach of Peace. 

R. Of Letters of Reprizal extraordl- 
nary where granted, and of what 
force. 

XI. That it conſiſts with the Intereft 
of Princes not only to prevent thoſe 
things that may occafron Reprize, 
but likewiſe not to deny the ſame, 
zf there be ground ſufficient. 

XII. The difference of Inju(tice offe- 
red to Subjefts and to Foreigners, 
and where the one is concluded by 
the ſame and not the other. | 

XIU. #hbat 7s meant by denying of 
Right and daing of, Injuſtice, and 
where Reprizal takes rooting, and 
where 10t. 

RIV. Of Reprizals-whnve awarded, 
for denying of common Fuſtice , or 
thoſe which are called. Ltters of 
Marque in caſes ordingty. 

RV. Not repairing the/damage after 


— 


Letters of Requeſt creates a Natios 
nat debt , -and #5 the foundation of 
Reprizal, | 

XVI. Domicil not origination ſub- 
jects to Repringe 

XVII. Reprizal not grantable, if the = 
Foil was occafroned by Wars 

XVIII. of perſons exempted from 
Reprizal by the Laws of Natzons, 
Canon and Civil Law. 

XIX. Where Ships and Goods are 
ſubjeft to.Reprize, and where not. 
XX. hen Right is denied, whether 
life is engaged , and whether per= 
ſons reſuſing to yield may be ſlain, 

XX, Goods taken by Reprize where 
the property is altered , and where 
not. 

XXII. #here many Ships are preſent, 
and one becomes Captor , whether 
the Fol muſt be aivided, or ro 
main his that became Maſter of the 

"Prize. 

XXII. where the Grantee of Litters 
of Reprizal may become a Pirate note 
withſtanding ſuch Commi(ſions 

RXIV. Where a miſcaption creates 
not an injury in the Grantee , nor 

ſubjefts him not to anſwer dg+ 
mage to the ſufferers. 

XXV. Of the Dutzes incumbent upor 
the Captor, and whether the Goods 
taken are ſubjedt to pay Cufloms. 

XXVI. the debt and damage 
ſatisfied , reſtitution of the reſidus 
ought to be maat. 

RXXVII. Contributzon , whether it 
can be by the Laws of England ta ' 
him whoſe Goods are tahbeu by Res 
Prize 

XXVIH. Where Commiſſions have 
been awarded for the inquiring of 
Depridations, under wiich the 

Parties have ſometimes obtained 

ſatisfaftians 


I. Ries known to us. by the word Repriſalia , or 


Letters of Marque, in Law have other appcllations, 
B ; - 


4 as 


| 
| 
| 
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as Pignpratio, Clarigatio and Anarolepſia, &C. in imitation 


of that — » among the Greeks, to ſerze the three BY. 
that Place, whither the Murderer had fled, | 


next Citizens © 
and was always given. to him who required revenge of the 
Offender ; the word (Repriſals)) is from the French repren- 
dreand repriſe, 5. e. reſumptio , that is, to re-take or take 
again one thing for another , like our Saxo» Withernam- 
Repricalsareall Though the Act is now become lawful by Law (indeed the 
pne,bothinthe £,,[2,r ) of Nations, yet mult it have its Standard-mark, 


Common ane £r the ſame cannot be done by any private authority, but | 


cbs pre. Only by the power of that Prince or Repyblick, whoſe 


fas pignorand; Subject the injured perſon is; nor is the ſame grantable by 
contra quemli- Authority , but where the party injured has 7nftice denied 
bet, de terra de- him, or the ſame «/legally delay d. 


biteris data cre- 
editor pro injuriis & damnis accepts, vocabular. utriuſque Furis. 27 E. 3+ Stat. 2. Cap. 17 


IT By the Law of Nature no man is bound for anothers 
ACt, but only the Succeſſor of his Eſtate, for that Goods 
and Eſtate ſhould paſs with their Burdens , was introduced 
- together with the Domznion of things ; hence it is that the 
* 72g, un5c4, & SON Cannot be moleſted for the debt of his Father, * net- 
«t nul. ex vica- ther the Wife for the debt of the Husband , nor the Huſ- 
rc HG Fl band for the debt of the Wife ; the ſame being againſt 
pro patre, tori; natural equity , that one ſhould be troubled for the debt 
fit. | of another. '' ' * 
Ulpian-Leg.fic Spit is, that no particular men owe, or are obliged 
ſect. quod cuique for the debt which the Community owes, that is, if the 
hs Community: have any Goods; but if Money be lent to a 
bebunt non tan- Community , each particular is naturally bound , as they 
quzys projrium, Are a part of the whole, if the Stock publick be wanting. 
ſed tanquam If one lends my Country Money ({ays Seneca) I will not 
$695 090 call my ſelf his debtor , yet will I pay my ſhare. And again, 
ivy "4 Benefe Bring one of the people , 1 will not pay as for my ſelf.,, but con- 
£.20.% cap.19, tribute as for my Country. Naturally, nay, by the very Roman 
Y Leg. nulam, Law, * one Village was not bound for the other, nor one 
6. de Execut. &® mans Poſſeſſions charged for another ; no not ſo much as 
Exattionzb#% with the debts publick : the reaſon being added , That it 
Was againſt reaſon for one to 'be charged with the debt of 

another. lit A - 

II. And though by the Law of Nature one mans Goods 
are not tyed for the debts of atiother , tio nor for thoſe of 
the Publick; yet by the voluntary Law of _ the 
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Df Tetters:'of- Parque and Repeizal. 


| fame-might be introduced and brought in, and the ſame 
' may. ftand-welk with the Zaws of \Naturez for that might 
| be introduced by cuſtom and tacit conſent, when even 


Sureties withont any cauſe , may ſubject and make liable 
their Goods and: Eſtates for the debts of a Stranger. -So 
likewiſe, that for any debt , which any C:wil Soctety, or 
the Head thereof ought to make good , or becauſe the So- 
veraign or -a Head'hath not done right in anothers debt, 
but hath made himſelf: liable to render ſatisfation; ſuch 
a Seciety may oblige and; make liable all their Goods cor- 
real or-incorporeal, for the. reddition of ſatisfaction. , ,, 74 
nce it was, as the Great Fuſtinian obſerves, That this ,,, c. Ang 
cuſtom was conſtituted by the Nations,. grounded on the 5xjuriis in ſex- 
urgency of humane needs, aſſerted with the greateſt of to 
necellities ; ſince without this, great litence would be gi- 7*#-17/t de Fw 
ven and tolerated, for the committing of depredations and '* 
injuries; eſpecially if only the Goods of Rulers were made 
liable, who ſeldom poſſeſs any thing, that for ſatisfaction, 
the injured may eaſily come by , whereas thoſe private 
men, whoſe Commerces are various, may be catcht for re- 
compence, ſometimes with the greateſt of eaſe, and freeſt 
from danger. . ' Beſides, the Owners of ſuch-prize being 
members of the ſame Society, might more eaſily obtain Baldus 3. conf- 
mutual right for ſatisfaction of the injured , and their own = peg 
future indempnity than Foreigners could , who without +5 44g : 
ſuch a tye would be very little regarded. 
IV. Beſides, the benefit of this obligation was common 
toall Nations, ſothat they which were one time grieved 
with it, another time might be eaſed by the ſame. More- 
over , that this cuſtom was received, appears not only out 
of full Wars which Nations wage againſt Nations (for in 
theſe what is obſerved may be ſeen in the Forms of the 
ancient Denunciations. Poplis priſcorum Latinorum , ho- Liv. lib. t. 
mimbuſque , priſcis Latinis bellum indico facioque. So like- 
wiſe in the Propoſal : Yellent juberent Philippo Regs Maceado- | ;,, 2I- 
mbuſque, qui ſab regno ejus efſent, bellum indici, And inthe 
very Decree or Proclamation it ſelf : ' Populus Romanus cum Gellius lib. 16. 
_ Hermundulo hominibuſque , Hermundulis bellum juſſit ) 592: 4+ 
ut alſo where Wars are not come to that fulneſs of War, 
yet there is need of a certain violent Execution of Right, 
that is, imperfe& War. «© Mrefilans of old faid to Pharna- Plmtarch dgejits 
bazus, aSubject of the King of Perſia: We, O Pharnaba- 
Zus, 


zus , when we were the Kings Friends , carried our felves hkg 

Friends towarals all bus, ow, being 20w become bis Enemues , we 
carry our ſelves bke Enemies; 

rhe things that are his, we do juſt ly oppaſe him in you. A ſpecies 

ofthis ſort of Execution by Reprizal was that which the 

Athenians called Apprehenſion of men, of which the Attick 

Archevlogis Law(as Mr. Ronsobſerves) If one have farce offered bim and 

Mitte, dye, his Kinſmen and Friends may apprehend men, till either the 

Aanſleyer be duly proniſht or yielded; butit i5 lawſul to apprehend 

three men and no more. By which it plainly appears, that for 

the debt of 'the City which-is bound to-puniſh her Subjets 

that have hyetothers, istyeda certain incorporeal right of 

.  theSubjects,that is,the liberty of ſtaying where they pleaſe, 

_ to vhom and doing what they will :- So that ſuch perſons ſo taken, 

falro make war Py. Chat Law might be made Slaves natil the City did de 

azainſt the 4- that which by Law ſhe was obliged to perform. In like 

rabians, might manner: to recover a Citizen taken'Captive by manifeſt 

lawfully uſe jnjury, are the Citizens of that City, where the injury was 

Eph "%; - done, retained byReprize. Wherefore at.Gerthage they 

7% 4% would not ſuffer Ariſton the Tyrian to be-taken ; for, ſaid 


they, the ſame will befal the Carthagininns at Tyre, and mw {| 


ASE/E Bf other T owns of Trade, whereto they often reſort. | 
V. -A due adminiſtration of Jultice is not the. leaſt ſenſe, 
wherein Princes are ſtiled Gods : Todeny or:delay Juſtice, 
is injuſtice z Juſtice is every mans right, who hath not for- 
ſcited what he might claimiby the FusGentium. 
If therefore the Party.cannot-obtain his Definitive Ser- 
rence or Judgment , within a fit time againſt the perſon of 
-"6.4; $-1:.1y. Rom hecomplains, or-if there be a Judgment given a- 
comin 6.conſit. BAIN apparent Right and Law; yet if relief can be had, 
L:g.q4i refitue- the Bodies or Moveables of: his Subjets, who renders not 
reaertvindice xight, may be taken. ak 
| VI. Inthe proſecution of which there-mult be, 

7. The Oath of :the Party injured., or other ſufficient 
proof, touching: the pretended injury , and of the cer- 
rain loſs and damage thereby ſultajned. | 

2. A proof'of the due proſecution far the obtainipg a ſa- 
tisfaction in a legal way. LA 

3. Protelation or denial of Juſtice, | 

4. A complaintto his own Prince or State. 

5- Requilition of Juſtice by him or them, made to the St- 
preme Head or State , where Juſtice in the ordinary 

+ Coutle was denied, | 6, Perſt- 


C. S: ſentintie 


erefors ſeeing you will be one of ! 


are of two ſorts, Ord 


DfLonits of Borgie ind Brypſsal, 5 
6, Perſiſtenicy ſti, m the denial of Juſtice. 
All which being dontie; Letters of Reprizal under ſuch 
cautions, reſtrictions, and limitations as are-conſonant to 
Law, and as the ſpecial cafe may require , may ifſue not 
only by the Fw Gentium and{(rvle, but: by the ancient * Mane Chars 


po, Lees Pa Par. < ta C. 30» the 
and Municipal Laws ofthis Kingdom *. latter Clauſe. 


Clauſe 7 Fohane Reg, 11-22% Pat. 15 E. 3+ parte 2+ dorſ.g8. Pate 23 H. 6.pait. 2. dorſen4, I'5e 


VII. The Reprizals grantable by the Laws of England, 
ard 'Extraordinary. The Ordi- 
zary are either within the Realm'or without, and are al- 
ways granted where any Ergfſh Merchatits or their Goods 
are fpoiled , 'or'taken from them, in parts beyond the Sea _. 
oy rchants Strafigers , and cannot upon Snit or thie rg to —_ 
ings demanding sf Juſtice for him, obtainithe ſame, he 729. re. 2a 
ſhall have uponteſtimoriy of fach proſecution, a Writ'out 14. 14 #.5.par. 
bane to'arreſt the Merchants Strangers of that 1+ 40): 15. 17. 
Nation their Goods here in £nland; the which is grants. 22:2 15.67 
ble tothe Subject _—_ of Commoin Right, by the Chancellor © 4 wry 
or Keeper of 'England,, who 4lways'in ſuch caſe hath the 27 25. dorſ. 2. 
approbation of the King or Council; or both, for his ſo & 4- 
doing ; the other, which is for fatisfaftion ontof theRealm, 
is always vhder the'Great Seal, "_ 
VI. ButLetters of Reprizal granted in the Ordinary 
way for reparation ont of the Realm, *which-are always 
under the Great Seal of England, (cannot be reyoked, 
(though perhaps in point of State there may be a ſuſpend- 
ing 'the *Execution of tliem for reaſon gronnded'on' the 
publick 'good) and the reafon 'wherefore they cannot be 
annulled or reyoked'ts, becauſe after 'the perſon injured 
hath'petitioned , 'and hath according "to'Law made out by | _ 
proof his loſs, and Letters of Requeſt haye gone, and no Ss y_— 
reparation made , then the*Letters Patents of Reprizal j;. © 
being ſealed, the fame does immediately create and veſt 
a National debt in the Grantee to be ſatisfied in ſach man- 
ner and by ſuch means'as the fame Eetters Patents do di- 
rect out of the Goods and Eſtates of his SubjeCts , who re- 
refaſes or protelates'to do right (however as the King p;1: Treaty 
hath the Legiſlativepower of Peace and War in a publick 1666. Breda 
Treaty for the Nations good, they may be mortified, and 4 5: 
then revok't by the Great Seal in purfvance- of that |, 


Treaty.) Hl 
or 


Df Letters of Barque and'Repzizal 
Nor do I fee it an Att unjuſt internal to deny the Exe- 
cation of ſuch Letters Patents, according to that of S. 
Paul, All things are lawful for me, but all things are not 
expedient. Now to the true interpretation of the word 
lawful ſtriftly, it is to do a thing without violating the 
rules of Picty and Charity. Now there are many things 
amongſt men which are not internally juſt, and cannot be 
done without violating the Laws of Charity, yet are {awful 
to be done, as in the Law of the X11 T ables, the Creditors 
mghbt divide the Debters body amongFt them. So in acquiring 
ſatisfaction for damages,the Lives and Goods of Innocents 
may be involved in death and deſtruftion , whoſe peace- 
able tract in Commerce never gave them knowledge of 
this privatum Bellum, nor were they Actors in the injury 
©»:nis dat qui Original. ?Tis true externally, according to that of Zxcar, 
Jufia negat. That Prince or State that denies me right, gives me all, But 
+ the incomparable Cicero obſerves, 'That there are ſome offices 
Cicero ipſe ara? ;, be done to them from whom you have received an injury , for 


Quhniilian, 


ores revenge and puniſhment muſt have a meaſure. Now if the 
Supreme Power does think that the: Execution of ſuch 
Letters of Reprizal cannot well be. effefted without en- 
Ef enim aliquid dangering the Peace of both Eſtates, there may be a juſt 


guod non opor- caule to reſpite the Execution till a time more convenient 
teat , etiamſs May occur, for that the: lives and Eſtates of thouſands 
licet, 1dem pro may be involved in the repairing of one injury , private 


Milone. and peculiar: nor do ſee the ſame to appear repugnant 
to the Laws poſitive that have been made for the awarding 
* 4 Hin.6, 6.9. thoſe Commiſſions, ?Tis very true the Statute * reciting, 


< That at the grievous Complaints of the Commons of 
© England , who had ſuffered many wrongs and injuries in 
«the loſs of their Ships and Goods ppon the main Sea 
_ ©againſt Leagues, fafe-ConduRts, and Truces which were 
© broken by the Subjects of other Nations, the ſame Par- 

© liament reciting their willingneſs to provide remedy and 

© relief for the grieved by ſpoil and- injuries done unta 

© them beyond the Seas, upon Complaint to the Reeper of 

© the Privy Seal (on full evidence ſhewn) he ſhall ſign Ler- 

© ters of Requeſt to demand reſtitytian and reparation tq 
«the Parties grieved : which if nat made in convenient 
<time , then the Lord Chancellour of- England ſhall 
« grant Letters of Reprizal-in due Form of Law for the 
© [ndempnity of the perſons intereſſed and injurtd, > 
Tnis 


ming of them., to recommend one that was granted upon ,, 


Df Letters of Parque and-Repaizal. 
this does in no reſpect reſtrain the Kings Prerogative and 
Authority, which he had at the Common Law in the judg- 
ing the conveniencyand time, when to-be executed. Nor 
does the ſubſequent Statute *, reciting : * Whereas divers * 14 x4.4. e4- 
© preat. offences were often committed againſt Leagues, 

© Truces , and Amities between the King and other Prin- 

© ces or States, againſt ſafe-Conducts and Licences, and 

« againſt the Laws and Statutes of the Realm ( in that caſe 

© made and provided) to the great ſlander of our Soveraign 
<Lord the King, and the damages of the good Subjects 

© the Commons of |England. It was therefore Ordained, 

< Eſtabliſhed, Enacted, and Confirmed by the Conſent of 

< the Lords Spiritual and Temporal, and Commons Aſſem- 
<bled in Parliament, That all Statutes and Ordinances 

< againſt the Offenders of Leagues, Truces, ſafe-Condudts, 

© and Amities ſhall be in full force, excepting the Clauſe in 

« the Act which made it High Treaſon in the ſecond year of 

© Hen. 5. Therefore it is plain there were Statutes made 
for the more effeCtual providing for the Subje&t, and Let- , L 
ters of Reprizals, they being granted long * before theſe, 77 wm Wig 
Statutes, and the Kings Prerogative not the leaſt dimi- pj, 1; x4. 3. 
nifhed, but remaining at the Common Lay to judge when part. 2. 4nſ.48. 
expedient, 

IX. And ſince the granting of Letters of Reprizal does 
not, in the ordinary way for particular ſatisfaction , a- 
mount to a breach of the Peace, I have thought fit, for the 
excellency and care that is had in the compoſing and fra- Vide $. 19. 99 
Solemn advice, and for the reaſons therein mentioned. 

XK. The Extraordinary are by Letters of Marque, for 
reparation at Sea, or any place out of the Realm, granta- 
ble by the Secreraries of State, with the like approbation 
of the King or Council, or both ; but they are only during 
the Kings pleaſure, and to weaken the Enemy during the 
time of War, and may at any time be revoked. i 

XI. As Princes by the Laws of ations are reſponſible 2/7725 02 
for injuries publick,, ſo ſhould they by the moſt prudent , p,jn-ejnthis 
ways imaginable preyent thoſe that are private, not ſuffer- 1arer age loſt 
ing Foraigners, if poſlible, to receive wrongs in their hisCountry bat 
Countries: For, as the Florentine obſerves, If 4 man be = a ”_ of 
exceedingly offended , ether by the publick,, or by any other pri ©, pile c : was - 
pate hand, in a Foratgn Nation, and cannot obtain reparation ;, pita Carols 
accord- Ducis Bargunds 
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Df Letters of Parque and Mepzizal. 
according to Fuſtice 4 be will never leave blowing the.coals , or |? 
ceaſe promoting the mjury, till the flame break out snto War ; in | \| 
which he cares not if befes the ruine of that Kingdom or State, | 
where he received his wrongs, | 

Nor ſhould the Prince or State of the perſon injured, 
value his misfortune at fo low a rate, asto deny him Let- 
ters of Requeſt , for that were to heap up injury upon in- 
Tee. 945 veA7- JUry 3 but likewiſe, if Juſtice be denied after ſuch requeſt, 
eurre. de rs To arm him with power to take fatisfaction by Repriſe, 
vindicat. vi, manu & militart, | 

Generally there always proceed Letters of Requeſt, two 

or three, more or leſs ; and according to the ſatisfaction, 

ſufficient or inſufficient, returned 1n anſwer to the ſame, 
Commiſſions are awarded. 

Res judic.proves MII. Subjefts cannot by force hinder the Execution, even 


ritate habets! 3 of an upjuſt Judgment , nor lawfully purſue theic right by 
Yate: 15 297%? force, by reaſon ofthe efficacy of the power over them: But 
, om by FR ui Foraigners have a right to compel, which yet they cannot 
ria tenctwr. Uſe lawfully, ſo long as they may obtain ſatisfaction by 
Et cm per 7uju- Judgment. But if that ceaſes, then Reprizal is let in. 
riam 7udicis XII, Now Judgment is obtained either in the Ordinary 
ror #74 courſe, by way of Proſecution, or Smit, or Appeal from the 
fuſe, ab3uliz. fane , after Sentence, or Judgment given, to a bigher 
ſet creditor,qua- Court ; orelle in the Extraordinary way, which is by way 
f obligatam ſ= of Supplication, or Petition to the Supreme Power : but 
"s 3 & _—_ we mult underſtand that to be, when the matter 7-2 cor- 
ken : ſo vo : :” traverſie is, tam quoad merita quam quoad modum procedend ; 
eam oporteretz not doubtful , for in doubtful matters the preſumption is 
debitori Scevo- ever for the Judge, or Court., 
{2 reftituendan But the Reprizal muſt be gronnded- on a wrong Judg- 
{rms ment given in matters »ot doubrful, which might have 
did. pie. Deen rode one way or etinr , cither by the ordinary ac 
extraordinary power of the Country or place; an 
which was apparently perverted, or denied. | 
But if the matter be doubtful , then otherwiſe; for in 
cauſes dubious or difficult, there /ig a preſumption always 
that Juſtice was truly adminiſtred by them, who were duly 
elected to publick Judgments. -;. 23, 
* Perus debitor, XIV. And yet in this later caſe, ſortie* are of opinion, 
RR that if the cauſe were dubious, and if the Judgment were 
mo perma- againſt apparent right , the Stranger oppreſted 1s Iet into 
net. Paulus Leg, Talia, Ds de cond. indevitate a 
; 
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[1 his atisfaftion 3 and the reaſon is , becauſe the Judge's 
J authority is not the ſame over Forasgrners, as over Subjetts, 


Þf Letfrwof Barque and-Repyiſal. 


for the reaſon above mentioned. 

Ifan Engliſh Merchant ſhall proſecute a Suit in the Ordi- 
nary Courts of Law beyond Seas, and Sentence or Judg- 
ment ſhall paſs againſt him, from which he appeals tothe 
Szpreme Fudgment, and there the firſt Judgment ar Sentence 
is affirmed, though the Complainant hath received a Judg- 
ment againſt the real Right of the Cauſe, yet this will be no 
cauſe for Letters of Reprizal, though perhaps it may-oc- 
caſion Letters of Requeſt (if there be ſtrong circumſtances 
for the ſame) to have a rehearing of the cauſe. 

But if an Engliſh man ſhall recover a debt there , and 
then the Officer, having the debtor in cuſtody , will wil- 
fully let the Priſoner eſcape, and then become inſolvent, 
the ſame may perhaps occaſion Reprizal, 

In Fvglard, if a Foraigner brings an Aftion perſonal _. 2 
againſt 7. S, and the matter is found þecial, or general, and a rm 
the Party prays Judgment, and the Court refuſes it ; and ,,, Fo mm 
then the Defendant dyes , and with him the Action, (the jufitiam, 
nature of it being ſuch) the Party is here without remedy, Grand Charter; 
the ſame may occaſion Letters. of Reprizals, if it be ac. ©% 2+ In{t-56. 
companied with thoſe circumſtances that evince an ap- 

Parent denial of Juſtice, 5, e. as putting it off from Term to 

Term without cauſe. 

An Engliſh man purſues his Right in the legal Courts Caſe of ſlaugh- 
beyond Seas, and the Military Governour oppoſes the fr, Lee againſt 
Proſecution, and by force conveys away the debtor and —O_ 
his Goods, the Sentence or Judgment is obtained : its ulti- ,, range 
mate end being Execntion, being thus fruſtrated, may 0C- onof Gould and 
cafion Letters of Reprrzal. Canham Mer- 

XV. Perſons murdered, ſpoiled , or otherwiſe dampnji- chants in Nor 
fied in hoſtile manner, in the Territories or places be- OO 
longing to that King , to whom Letters of Requelt are requeſt were 
Nued forth , if no ſatisfation be returned , Letters of ſent co the 
Reprizal may-iſſue forth ; and the Parties petitioners are Great Duke of 
not in ſich caſescompelled to reſort to the Ordinary pro- 7229; for re- 
ſecution : But the Prince of that Country, againſt whom ©** 


' the ſame are awarded, muſt repair the damage out of his 


or their Eſtates, who committed the injuries ; and if that 

proves deficient , it muſt then fall as a common debt on 

his Country, _ 
us 


Nnf Letters of Barque and Repzizal. 


®* After the 
Maſſacre az fgr damages to be repaired , if not, Reprirzals to iſſue 


dns, forth: a ſingular Example of which you will find here 


predations 


Such Letters of Requeſt generally allot a time * certain 7 


commiſted by the Flemings on the Exgliſh, his Majeſty in 1625. iſſued forth his Lenters ; 


of Requeſt to the States of Hoſfand, for tisfaRtion within 18 months , otherwiſe Letters 
of Reprizal. Vide Journals of that year, and Leo Aitzne p. 48. 13. 41. 82. So likewiſe 
Letters of Requeſt went to the King of Spazn , requiring farisfa&ion for the depredation 
committed on the Ship and Goods of Mr. Stampe, who was ſpoiled and murdered at the 


Havana, Azno 1674» Vide the Proclamation 16975. of reward promiſed by his Majeſty 


for the apprehending the Offenders dead or alive, 


A Copy of Let- "Sx ARLES theSecond, by the Grace of God, of | 


rers Parents,for England, Scotland, France and Ireland King , De- 


Eſpecial Repri- . 
mrs jy "on pw fender of the Faith, &c. 


To all Chziſttan People to | 
King of Grea: Whom theſe pzeſents Gall come > GREETING: | 


Britain,(under WHEREAS our lobing Subject William Courten Eſq; | 


the Great Seal dereaſed,, and his Partners Anno 1643. by the depzeda- M1 


of England) 2- tign and boſtile act of one Gailand , Commander in cbief ' 


| o——e_N of two Ships belonging to the Eaſt-JIndia Tompany of 
their Subje&s, TVk Netherlands , was between Goa and Maccao in the 
fnrolked in the Straights of Malacca , depzibed and moſt injuriouJy 
7 iy; of ſpoiled of a certain Ship named the Bona Eſperanza , and 
47 4:4 15. Gods and Lading in ber, upon a bery hopeful trading 

Uopage to China, which were carried to Batavia, and 

there all de fafto without due Pzoceſs of Law confiſcated 5 


. of her Tackling , Apparel , and Furniture, and all the 4 


And that alſo in the ſame year, another laden Sbip of | 


Dur ſaid Subject, called the Henry Bonadventure, being 
come on ground near the Igand Mauritius , was there 


both Ship and Goods ſeized upon by fome of the Officers 


and Winiſters , and others under the command of the ſatd 
Eaſt-Jndia Company, and utterly detained from the right 
Dwners AND WHEREAS the ſaid William Courten, 
and bis Aſſigns in bis life time , uſed all poſſible endes- 
beurs to recober the ſaid @hips and Gods, and fo pzo* 
cure further Juſtice againſt the Malefactours , and yet 
could obtain no reſtitution oz ſatisfaction, wbereby tbep 
became to be much diſtreſſed and utterly umdone in their 
Eſtate and Credit : And that thereupon , and upon the 
moſt bumble ſupplication and Addzeſſes of. Francis Earl of 
Sb:etvsbury , amd William Courten Eſquire > Gzand- 
Child and Þejr of tþe ſaid Sir William deceaſed, ” Jolin 

ytoRt 
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Of Letters of Marque and Reprizal. 


1 Ayton and Sir Edmond Turnor Knights, George Carew q 
4 Charles Whitaker Eſquires , on the behalf of themſeibea 
' Fand divers others interefſed in the ſaid. two Ships Bona 


Eſperanza and Henry Bonadventure, and in the Gſtateg of 
the ſaid Sir William Courten deceaſed , Sir Edward Little, 
ton Baronet; g Sir Paul Pindar Knight deceaſed, that WE 
would take thefr Caſe into Dur Pzincelp conſideration. 
WE OUT OF A JUST SENSE tame then had and gilt 
bave of their unjuſt SUFFERINGS iu that buſineſs; botb 
by Dur own Letters under OUR SIGN Manual to the 
States General of the United P:ovinces, and by Sir 
George Downing Knight and Baronet , Dur Envop Ex= 
treozdinary , to whom We gave Gſpectal command fo to 
do , required ſatisfaction to be made accozding to the 
Rules of Juſtice, and the amity and god cozreſpondence, 
which We then defired to conſerve with them firm any 
inbiolable, AND WHEREAS after ſpberal Addzeſſeg 


H made to the ſaid States General by Dur ſaid Enboy , and 
y nothing granted effectual foz reltef of Dur ſaid Stibjecs, 


(whom Ute take Dur ſelves, in Þonour and Juftice,/ 


© concerned to be ſatisfied and repaid ) We lately com« 
2 manded the ſaid Sir George Downing ts intimate and 
FX fignifie to the ſaid States , that We expeced tbetr final 
YZ Infwer, concerning ſatisfaction to be made foz the ſaid” 


Slips and Goods by a time then peefired and ſince elapſed, 
that We might ſo gobern Dur ſeibes thereupon , that 
Dur afozeſaid Subjects mighr be relieved accozding ta 
Right and Juſtice 3 And yet no ſatisfactozp Anſwer hath 
been given , ſo that We cannot but appzebend it to be, 
not only a fruttteſs endeabour, but a pzoſtituting of Dur 


{ Yonour and Dignity, to mabe ſtirther Application, after. 


ſo many denials and ſightings. AND WHEREAS 


2 John Exton; Doctoz of Laws , Judge of Dur Pigh Admi- 
2Z raity Court of England, upon Dur Command, to certifie 
2 ro Us. the value of the loſſes and damages ſuſtained by. 
2 the ſaid William Courten and Partners, whoſe Intereſt 
'7 isnobv veſted in our lobing Subjects, Sir Edmond Turnox, 
2 Knight, and George Carew Eſquire and Partners, bath 
2 upon full Examination and pzwis thereof. made by wits 
* neſſzs in our Pigh Court of Admiralty, repozted and cers'* 
2 tified under his band, rbat the ſame do -amount to the 
'Z ſumime of one hun2zed fifty ohne thouſand fix bundzed. gud? 
27 tweibe pounds> (8) tf oO W 
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NOW KNOW YE, That fo2 a full reſtitution to be F7 
made to them fo2 their Ships, Gods and Wercbandizes, f 7 
of which the ſaid William Courren, and the Aſſigns of ; 
the ſatd William Courten and Partners , were ſo deſporl= | 
ed as afozeſaid, vith all ſach Coſts and Charges, as they 
{þall be at foz the recobery of the fame , We by the Advice 
or our Pzivy Council have thought fit , and by tbeſe pze- 
ſents do grant Licence and Autbozity under Dur Gzeaf 

Seal of England, unto Dur faid Subjects Sir Edmon(d 
Tarnor and George Carew, their Erecutozs, Adminiſtra« 
. tozs and Aſſigns , foz and on the bebalf of themſelbes, 
and other Perfons intereſſed as afozeſaid, to equipp, 
bictual, furniſh, and to ſet to Sea from time to time, ſuch 
and ſo many Ships and Pinaces as they ſhall] think fit, 
PROVIDED always that there be an Entry made and } 
recozded in the Admiralty-Court of the Names of all 
Ships and Ueſſels, and of their Burden and Ammunt- 
tion, and foz how Icng time theo are bicualied 5 And 
alſo of the Name of the Commander thereof, befoze the 
ſame o2 any of them be ſet fozth to Seaz And with the | 
fatd Ships and Pinaces by fozce of Arms to ſet upon, ? 
take and app:ehend any of the Ships, Goods, Montes and 3 
Werchandizes of the States General oz anp of their Sub- ? 
jets, inhabiting within any their Domintons oz Terri- 5 
tozies , Whereſoe ber the ſame fiall be feund, and not m | 
any Pozt oz Parbour in England oz Jreland, unleſs tit | 
be the Ships and Gods of the Parties that did the wzong. | 
| bf ; And the ſaid Ships, Gods, Wonies and Perchandizes, 
& i being fo taken and bought into fome Pozt of Dur Realms } 
F i! and Dominions , an Inventozy thereof ſhall ve taken by 
W it; Authozity of Dur Court of Admiralty, and Judgment 
| i fþall be giben in Dur Court of Admiralty by the Fudge # 
62 Judges thereof, foz the time being , upon pzwfs made |: 
befoze him oz them , that the ſaid Ships, Gods, Wares, (7: 
MW21chandizes ,. o2 Money , did belong to the States Ge- | 
neral, oz any of their Subjects as afozeſard, That thep 2 
Gall be lawful p2ize to the ſtd Sir Edmond Turnor, and |}? 
George Carew, their Gecutozs , Adminiſtratozs and 
Aſſigns as afozeſaid, to retain and kep in their oz any 
of their PoſſeTtcns, and to make Sale, and diſpoſe there- 
of tn open Barker oz howloever elſe, to their and everp 7 
9 their tz Adbantige and Benefit, in as aiple manner Z 
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3 as any time beretofoze hath been accuſtomed by wap cf 
4 Repziſal , and to have and enjoy the ſame as lawful 


P2ize , and as their own pzoper Gods: SO THAT 
*NEITHER Captain, Waſter noz any of the Com* 
< pany, that fþall ſerve in his own Perſon, oz ſhall pzo* 
© mote and adbance the ſaid enterpziſe in manner and 
<« fozm afozefard , ſhall in any manner of wiſe be reputed 


< oz challenged fo2 any Dffender againſt any of Dur 


© Laws. And that alfo it (ball be lawful fo all manner 
© of perſons es well Dur Subjects, as any other to byy 
© the ſaid Ships > Gods and Werchandizes fo taken and 
<« appzehended by the ſaid Captains, Waſters and others, 
* and adjudged as afozeſaid , witheut any damage, loſs, 
«hyinderance, trouble oz moleſtation > oz incumbzance., 
<« to befal the ſaid Buyers , o2 any of them, in as ample 
« and lawful manner , as if the Ships, Goods, Wares 
<« and Þerchandrze, had ben come and gotten by the 
<< ]awful Traffick of Werchants, oz of juſt pzizes in the 
« time of open War, PROVIDED always, that all 
Ships, Gods, and Perchandize, taken by virtue of thig 
Dur Commiſſion fþall be kept in ſatety, and no part of 
them waſted, ſpoiled, oz diminiſhed , oz the Bulk thereof 
b:oken, until Judgment habe firſt paſt as afozeſaid, that 
thep are the Ships and Merchandizes of the States Ge- 
neral, oz fome of their Subjects as atozeſaid. And if 
by colour of this our Commiſſion , there (þall be taken 
anp Ships, Gods , oz Werchandizes of any of Dur 10+ 
bing Subjects , oz the Subjects of any P2ince , oz State 
iti god League , oz Amity with Us (except rhe States 
Genera]) oz their Subjects as atozcſaid, and the Gods 
therein laden, ſold and embezelled oz diminiſhed, oz rhe 
bulk thereof bzoben in Mp Place befoze they t(þall be av- 
judged to belong to the States General , oz ſome of therr 
Subjects as atozefaid, that then this Cemmiſſton ſball 
be of no futfictent Authozity to take the ſard Ships, 
Gods, and Perchandizes, oz to warrant, oz ſave berm- 
leſs ſuch as ſhall receibe, buy oz intermeddle therein 5 
but that both the p2izes ſo taken , end the ſaid Ship of 
War, ſall be conffrated to Dur uſe, *AND FUR- 
« THER Wedo herebp declare that it is Dur will and 
<« pleaſure, that this Dur Commiſſion ſþall remain in 
& (q11 force and potuer; to all inonts and purpoſes, until 
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<< the ſatd Sir Edmond Turnor, and George Carew, their Þ? 
*© Executozs , Adminiftratozs and Alligns , as afozeſaid, | - 
*© thall by virtue thereof babe by fozce of Arms appe- '/; 
© bended, taken, ſeized, recovered, and received from the 

«ſaid States General, oz their Subjects, one hundzed 
© fifty one thoiifand fix bundzed and twelbe pounds, ac- 
© cozding to the appzaiſement to be made by ſufficient 
<* Appzaifers upon Dath nominated and authozized in 
** Dur fatd Court of Admiralty, of all ſuch Ships, Gwods, 
** Wares, and Perchandizes , as fþall be taken from the 
© ſaid States General, oz any of their Subjects, by virtne | 
of this Commiſſion , oz ſþall otherways receive ſatis* 
* faction of the Debt afozeſaid, by Compoſition to be made 
* between thoſe of the Gaſt-FJndia Tompany of the Ne- 
< therlands, and tbe ſaid Sir Edmond Turnor, and George 
*< Carew, their Executozs, Adminiſtratozs and Aſſigns 
© as afozeſaid. NOTWITHSTANDING it 6 happen, 
" the pzefent difference between Ws, and the States | 
* General depending upon general Repzizals , map be 
** agreed andcompoſed , and that in the interim a Peace 
© and g@> Cozrefpondence may be renewed betw&n Us 
©* and the ſaid States General : In which caſe nevertheleſs, Þ 
* it is Dur will and pleafure, that in the execution of % 
© this Dur Commiſſion no violence iball be done to the 
* Perſons of the ſaid Subjects of the ſafd States General, 
© but only in caſe of reffſtance , and that after in cold 
*« bid, the Subjects of tbe ſaid States General, if hurt 
<©< 62 wounded » ſhall be ufed with atl conventent office of 
« hymanity and kindneſs» AND FURTHER @ur will 
« and pleaſure is , tbat although it (ball bappen that all 
« hoftility between Us, and the States General and Dur 
c« refpectibs Subjects ſþall ceaſe, pet this Dur Commiſſion 
e ſhall remain, and be tn full fozce and power, to the ſaid 
« Sir Edmond Turnor and George Carew, thetr Execy- 
< tozs, Adminiſtratozs, and Aſſigns, as afozeſard, by bir- 
« tug thereof to appzehend , take , and ſeize by'fozce and 
« Arms, ſomany moze of the ſatd Shipg and Gods of 
« the States General, oz any of their ſaid Subjects, as 
« hefides the ſard ſumm befoze mentioned ſþall counters 
«yzil, fatisfie, and pap all ſich Coſts and Charges as 
©the ſatd Sir Edmond Turnor and George Carew , their 
««Ejecuto?s , Jdnmniltrato:s - oz Aſſigns as —_— 
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« and paid towards the equipping » manning , paying, 
* furniſbing, and bictualling of the ſaid Ships , ſo licenſed 
© and Authozized as afozeſard, by this Pur ſatd Commiſe 
<« ffton to be equipped,manned, furniſhed,and bictualled bp 
« the faid Sir Edmond Turnor and George Carew , their 
< Executozs,Adminiſtratozs and Afſigns,as afozeſatd, fee 
« the purpoſe afozeſaid. AND OUR WILL and pleafure 
ts , and We do hereby require Dur Judge oz Judges 
of Dur Pigh Court of Admiraltp , foz the time being, 
and all other Officers of the Admiralty, and all other 
Nur Judge o2 Judges, Dfficers, Winiſters, and Sub- 
jects whatſcever to be atding and aſſiſting to the ſaid Sir 
Edmond Turnor , and George Carew , their Executozs, 
Adminiltratozs, and Aﬀigns as afezeſatd, in all points 
in the due Execution of this Dur Ropal Commiſſion, and 
to pzoce&d to adjudications, and adjudge all Ships , Per- 
chandizes, Wonies, and Goods bp virtue thereof to be ta» 
ken accozding to Dur Pzincelp intention , hereby ſignt- 
fied and expzeſſed, and to take care that this Dur Ropal 
Commiſſion be duly executed, and fabourably interpzered 
and conſtrued in all reſpects, to the benefit and beſt ad- 
bantage of the ſaid Sir Edmond Turnor and George Ca- 
rew, their Executozs, Adminiſhatozs and Aſſigns, as 
afozeſaid. IN WITNESS whereof, We babe cauſed 
tbeſe Dur Letters to be made Patents. Witneſs Dur 
ſelf at Weſtminſter the 19. dap of May, in the ſebent&nth 


Pear of Dux Reign» 
BY THE KING. 


XVI. It is not the place of any mans NVarivity, but his 
Domicil ; not of his Origination, but of his Habitation, that 
ſubjects him to Reprize: The Law doth not conſider ſa 
much where he was born, as where he lives; not ſo much 
where he came into the World , as where he improves 
the World. | 

If therefore Letters of Reprizal ſhould be awarded 
againſt the Subjects of the Duke of Florence, and a Native 
of Florence, ( but Denizied or Naturalized in England). 
ſhould have a Ship on a Voyage for Leghorn, if a caption 
ſhould be made, the ſame is not lawful, nor can the ſame 


be made prize, 
& 1 XVII. Nor 
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XVII. Nor doth it any where appear, that Reprizals [p 
can be granted on misfortunes happening to Perſons or ';} 
their Goods, reſiding or being in Foreign parts in time of 3 


War there; for if any misfortune happens, or is occa- 
fioned to their effects, or to their perſons, then they muſt 
be contented to fit down under the loſs; it being their 
own fault, they would not fly or relinquiſh the place, when 
they foreſaw the Country was ſubject to the ſpoil of the 
Souldiers, and devaltation of the Conqueror. 


The Factions of the Guelfs and Gibellins in Florence, war- | 
ring againſt each other. The Gzelfs obtaining the Vifto- | 


ry, and thruſting the Gzbelizs out of it, after they had 
Mich. 6 E. 1, faken the City , Dom. cujuſaam Hugonus de Papi in hoc 
Rot. $3: (inThe- Regno Anglie demorantis diruerunt,and plundered his Goods 
fair. Recept. therein , qui Hugo ſuppiicauvit Domino Regis, ut inde Ital 
Regs in Scale) NMfercatores ( of that Faction and City then in England) 
evan Regt FY- emendas hic ſibs facerent 5 upon which adjudicatum fuit, 
Pide Rot. aſee- ſuſceptis, & deſtruttione domus ſue :*upon which a Writ of 
nie 285.3. Errour was brought, and the Judgment was reverſed, in 
Rot. 9. pro Roh. theſe words ; Quod non eſt conſuetudo Anglia de aliqua tranſ- 
Draper & alits oreſſione fatta mm aliena Regione , tempore Guerre , vel alio 
Civib!s COrks ode conſideratum eſt, quod totus proceſſus &+ ejus effetIa 
#1 Hioernzgs | 
provocentur, GC. » | 

Rex faciſne tu XVIII. By right (for ſo it is now called of rendring 
Regium Nun like for like) there are many perſons exempted, and thoſe 
27118 Populi R0- whoſe perſons are ſo priviledged, have alſo protection for 
mans £9777 their Goods , ſome by the Laws of \ ations, ſome by the 
waſa comiteſqz, ©. . 
meos. The Am- C&vil Law, others by the Common Law 5; among which 
baſſadorsofthe Ambaſſadors by the Laws of Nations, their Retinue and 
Romans, being Goods are exempt , coming from him, who awarded the 
- ud by thy Reprize, the Laws of Nations not only providing for the 
ce Scopes AT. Dignity of him that ſends, but likewiſe the ſecure going 
my having ſar- and coming of him that is ſent. | 

rizedtheAm- Nor againſt thoſe that travel for Religion , nor on Stu- 

aſſadors ofthe dents, Scholars, or their Books ; nor on Women or Chil- 
minke 4 r dren by the C:vil Law - nor thoſe that travel through a 
what ſhould be Country , ſaying but a little while there ; for they are 
done to them, Only ſubject to the Law of the place. 
anſiver'd,notas By the Canoz Law Eccleſiaſtical Perſons are expreſly-ex- 
the Carth12ini- empt from Reprizals. | Tr 


ens have done ; C - . 
CIO OT A Merchant of another place than that againſt one 


quod ditts Mercatores ditto Hugont ſatisfaciant pro damnis * 


oe SD Ga 
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Reprizals are granted , albeit the FaCtor of ſuch Goods 
were of that plece, are not ſubject to Reprizals, 
XIX. Ships driven into Port by ſtorm or ſtreſs of wea- 
ther , have an exemption from the Law of Reprizals, ac- 
cording to the Fr commune , but by the Law of England 
otherwiſe, unlels expreſly provided for in the Writ, or 
Commiſſion. 
But if ſuch Ship flies from his own Country to avoid 
Confiſcation, or ſome other fault, and is driven in by ſtreſs 
of weather, ſhe may then become ſubject to be prize. 
But it is not lawful to make ſeizure in any Ports, but 
in his who awarded the Reprizal, or his againſt whom the 
ſame iſſued ; for the Ports of other Princes or States, the 
Peace of them are to be maintained. PEI” 
XX, Ships attaqued by thoſe that have Letters of Re- ye 
priſe, and refuſed to be yielded up, may be aſſaulted, and tenrium, ut ex 
entred ;z and though it may fall our, not by intention, but tali cauſa obli- 
by accident, that ſome of thoſe that ſo reſiſt, may happen ##t'r, forts cre- 
to be ſlain, yet the fault will lye at their own doots, for evo Juit apud 
» "8 * " þ, . ' 4405 populos, 
hindring the execution of right, and that which the Law 4, ,; ,;,4n 94 
moſt jultly approves of. crederent unite 
cuzq; bominum jus vite plenum efſe in ſe, &* ad Rem publicam potuiſſe transferrs, quod mi- 
nime «ſet probavile, nec ſanttiors Theologie conſentaneum. Grotius de Jnr Bells 11b.3. £.2.8.4, 
And tcems to be of opinion by the Law of Charity , that the proſecutton of right for 2 
mans Goods, which inevitably muſt be by the life of man, ought to be omitted, Lib. 2» 
Cap. 10s Live lib. 2. 
XXI. This right of changing of Domimor 1s fo odious, 
that in the raking of Goods, it by any poſſibility the right 
Owners may have reſtitution , the ſame hath been done 
and though a larger time than 24 hours may happen be- 
tween the capture and recapture, and ſo may perzottare 
with the Captor ; yet reſtitution may be made. 
And therefore it he , who hath Letters of arque or 
Reprizal, takes the Ships and Goods of that Nation , a- 2,411, ;x 122, 
gainſt whom the ſame are awarded, and brings the fame j; qui4 3zlb D, 
into a Neuter Nation, the Owners may there ſeize her, 4 cap. Ang. ov 
or there the Admiral may make reſtitution by Law, as well = 651 Lig. al 
= . oſtibus, Ce. de 
of the Ship's Goods to the Owners, as the perſons captives ,J, 0 up 
to their former liberty 3 for that the ſame ought firlt ro 25, ;;1.13, 47. 
have been brought infra Preſidia of that Prince or State, 24. Conſul. Mas 
by whoſe Subjects the ſame was taken. YES 2876 
And with this agrees the (ommor Law ; for a Dunkirker 
having taken a French eſſe}, ſold the ſame at Weymonth, 
C 4 whither 
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Trin. 17 Car. 1, whither if had been driven before it was brought infra 3 
#n B.R.Marſh's Pr 2ſ;d;a Dom. Regis Hiſp. it was in ſuch caſe ruled , that if! | 
a ShIP be taken by Piracy , or Letters of Jargue and Re. | 


Reports , Res 
po rg prizal, and is npt brought infra Preſidia of that Prince 
nondun ſunt, Or State, by whoſe Subject the ſame was taken, the ſame 
quanquam 2b Could not become lawful prize, nor were the Owners by 
befizbus 0ccu9a- ſuch a caption diveſted of their property. . 

te, Dominun 
#02 mutarunt, 
ex Gentiun 


Fare. 


unleſs afterwards vs, manu & fortz be in Battle regained. 


Ships, regard is had to the Ships preſent, not the Captors 


only; (for his reward muſt be the incouragement of his 
Prince, like the Roman (oronas, of which there were va- 


rious, according to the atchievement of the Conqueror, 


in imitation of which our Soverargs in his Royal encou- | 


raging Medals , follows the example, to his deſerving 


Commanders, as ſo many Enſigns to inflame Noble Souls to 


the performing Acts of Glory and Renown) for the pro- 
fits of Prizes are to be equally divided amongſt the Ships 
preſent,and not ſolely to theCaptor ; therefore if Letters of 


Reprizal are granted to two Ships, and they happen both *' 
of themat Seca to meet a Prize, and the one attaques and | 


' But if the Caption be by Ships of War, the property 
will be immediately in the Captors , and never diveſted, WM 


 XX[I. Upon the ſharing the Spoz{ of the captivated | | 


rs. 
OTB 


enters her , by means of which ſhe becomes abſolutely the i 


Conquerors ; yet the other hath right to an equal diſtri- F 
bution with the Captor both in Ship and Goods; although !' 


213th. 32 Elix, DE did nothing in the Conqueſt: the reaſon is, that al- 
Somers and Sir though he milt the opportunity of taking her, yet the 
Ric. Bulckley's preſence of his Veſſel armed and prepared for Battle , at the 
C. Leonard 2» tin of taking, became a. terrour to the Ship that was ſo con- 
Parc 181, quered : And by the Law preſumed ſine ejus, that the other 
Ship would not or copld be ſo taken, which Law hath 
paſſed the current , and approbation of the Common Law, 
as reaſonable, juſt and equitable, and may be pretended 
or ſurmiſed to entitle the party Captor to the making re- 

ſtitution of a moity to his Companion then preſent. 
XX11I. But if it ſhould ſo happen, that thoſe to whom 
Letters of Marque are granted, ſhould inſtead of taking 
5" the Ships and Goods of that Nation againſt whom the ſame 
<p" <-j ?? were awarded, wilfully take or ſpoil the Goods of ano. 
py" 6 fol ther Nation in amity, this wonld amount to a down- 
32. right Piracy. And the perſons offenders ſhould for eb 
uit 
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muſt be for ever concluded by the ſame, notwithſtanding 
ſuch Commiſſios. 

XXIV. But that muſt be underſtood where ſuch a Ca- 
ption is done in a Piratical manner z for moſt certainly, if 
Letters of Reprizal are granted to a man, and then he 
devolves the power to another, and the party to whom 
the power is conſigned, takes the Ship and Goods of ano- 
ther Nationthan againſt whom the ſame were awarded, but 
upon a violent preſumption that he madea right Caption, 
for that he found theColours of ſeveral Nations in theShip, 
the Mariners of ſeveral Countries, the Ship of the built of 
that Country againſt whom the Letters of Reprizal were 
awarded, though perhaps upon a Judicial hearing the par- 
ties are reſtored to their Ship and Goods, yet the Captors 
are not to be puniſht Crminaliter , nor the Grantee of the 
Letters Patents Civiliter : and the reaſon wherefore it was 
no injury in the Captors to take, did ariſe from the pro- 
bable cauſe which will excuſe the Captors from puniſh- 
ment z (though perhaps it will not from anſwering of the 
damage) but it is clear, the Grantees are excuſed from 
both, unleſs privy tothe Caption ; and the reaſon is this, 
for the Letters Patents do not only veſt the debt in the 
party, but do likewiſe give power to the party to recover, 
and isa Judicial proceſs to obtain ſatisfa&tion vs , many & 
forts from the Subjects of that Prince orState againſt whom 
the ſame are awarded : So then it will be no more than if 
theCreditor delivers proceſs to theOfficer to take hisDeb- 
tor , and he takes a wrong perſon without the knowledge 
of the Creditor, this may ſubject the Officer to anſ{wer 
damage to the party taken, but not the Creditor. 

XXV. Therefore Letters of Marque or Reprizal iliue 
not without good and ſufficient Caurion firſt given for the 
due obſervance thereof , according to Law; the tran(- 
greſſion of which creates a Forfeiture of the ſame. 

And therefore having taken a Prize, and brought the 
ſame intra Preſidia , the Captor mult exhibit all the Ship- 
papers and captived Mariners to be examined in order 
to adjudication, till when Bulk ought not to be broken 
without Commiſſion, nor may the Captain of the Captor 


= Afufferan imbezlement of the lading,, or ſell, barter, or 
3 diſpoſe of any part without Commiſſion ; for the King hath 


a proportion 1n al] Prizes. Such 
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7 fault create a Forfeiture of their Veſſel, and the Owners Sir Fran. Moors 


Rep. 1 Fac. 
Waltham verſe 
Mulgar. 


Stat. 4 H.$.C.fe 
14 Ed. 4+ G 4s 


3 Elite (A). 5» 


DfLetters of Barque and Repzizal. 


x2Car.Itcalled Snch Goods ſo brought in are not ſubject to pay Cuſtoms. | — 
the At of N XXVI. By the Law of Nations, ipſo fatto, the Domi-. 
oat nion of the things taken by thoſe ro whom Letters of, 
Marque are granted , become the Captors, ti!] the debt j 
and coſts, that is, the original damage and ſubſequent 
charges are fatisfied ; which being done, the reſidue ought 
to be reſtored : So the Yenetzans uſed their equity, having Wl x 
Gree. lik. g, Taken the Ships of Genoa, did not ſpoil any of the lading, WM 
but preſerved the ſame very carefully, till the debt was Mt 11. 
paid ; which done, reſtitution was made of the things | 
entirely, without diminution. | 
XXVII. When for the fault perhaps of a few, a debt Ty 
becomes National, by reaſon of which the Goods of the if 
Innocent become liable (if taken for ſatisfaction) whether 
Fitz.HN-B. fol Dy the Law of England, the party ought to have Contri- 
162.0/d.N.Bre, DUFion , Is a queſtion moſt certain by the Common Law, 
103. Reg. Orig. Where more are bound to one thing ; and yet one 1s put to | 
ſol. 176. the whole burden, the party may have proceſs called Con. WM V 
tributione facienda for his relief: but when a debt becomes # 
univerſal or National, it ſeems otherwiſe : For if one lends 
* Seneca Benef, my Country money, I will not call my ſelf debtor, yet I will pay my 
Cap. 19. ſhare * : ſoit may ſeem equitable by the Laws of Charity, * 
| though not compellable by the Laws of the Land. A 
XXVIII, Yet when depredations have happened to Fo- ? 
reign Merchants, and complaint hath been made, the 
Kings of England have often iſſued forth Commiſſions to 
Inquire of the ſame : and ſo it was done upon the Petition 
of ſome Merchants of Genoa, who complained againſt the 
Pat. 26 E. 3, Inbabirants of the Ifle of Garnſey for a depredation , in 
pars 1. 4.16, Taking away and detaining their Merchandize and Goods, 
Dorſos to the value of many thouſands of pounds, out of a Ship |2 
| wracked by tempeſt near that iſle, by which the Commil- 7 
lioners were impowr'd to puniſh the offenders , and to make |7 
reſtitution and fatisfaftion for the damages. 
The like complaint was made by the Merchants of the |? 
Duke of Brit aiz, of certain depredations committed by the |? 
Pat.dz Ot Subjects of the King of England, who iſſued forth the like }3 
Se Dicare. COMmiſſion, and to give them reparation and damages for | 
ris perſons ar- the ſame z ſo that if the Subjects of the King of England B 
reſt. && capiend. have had their Goods taken by way of Reprize for the fa- 
jg tisfaftion of ſuch debt or damage, they may have the bene- : 
| fit of the like Commiſſions to lick themſclyes whole ont of | 
'f the eſtates of the offendcis, CHAP, ..i| 
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Of Pzibatiers o2 Capers. 


T. Of Privateers, whether allowable 
by the Laws of Natures 

TE. Of permiſſion of ſuch by the Laws 
of Natuons- 

III. The occaſion of their forft Inſti- 
tutbons 

IV. Whether 3t be lawful ta under- 
take ſuch an Employment. 

V. Of Commiſſions general to enda- 
mage an Enemy. 

VI. Of Commiſſtons ſpecial and to 
Prevateers, and the immunities 
they claim by the ſame. 

VII. Of the care that 3s obliging on 
the zſuing forth ſuch Commiſſions. 

VIIE. Of proviſions made as in re- 
ſerence to their regulating , and 
efpecially in the laft Treaty Ma- 
rene between England and Hol- 
land. 


N 


IX. Of Goods ſubjeft to Prize, how 
conſidered in ference to adjuds- 
cation general. 

XR. Of the Goods conſidered in veſe- 
rence to adjudication, 0n occaſions 

ecaal. 

XI. Of the Lading made Prix, 
whether it draws in a Forſetture 
of the Veſſel, and where other- 
wiſe. 

XII. _ Ships reſuſmg to yield 
up to ſuch, liſe 3s engaged. 

XIII. Privateers where ſubjeft to 
puniſhment , and their aftions 
where occaſion a Forfeiture of their 
Veſſel. 

XIV. Of things not ſubjeft to 
ſpozl. 

RXV. Conſederations general on Pri- 
VALEETS 


but to prof 


another in what we can, is not only Jawtnl, but commend- 
able, ſince nothing is more ſerviceable to man than man. 
Now there are divers obligations between men which en- prohib.c.de Zur: 
gage them to mutual aid; for Kinſmen aſſemble and bring Fc. | 
help, and Neighbours are called upon, and fellow Citizens ; 
for it behoves every one either to take Arms for himſelf, 
if he hath received injury , or for his Kindred , or for his 
BenefaCtors , or to help his Fellows, if they be wronged. 
And Solon taught , That -Common-wealths would be happy, Barthol. in Lyg. 
wherein every one would think anothers injuries to be iis own, #t vim. D. de 
But when War is denounc't, it matters not what obliga- 1 ©; 7: 

tions are wanting , it is enough the Nation 1s injured 1 ] 
general; for in that every individual is wronged , and all 
participate in the indignities and publick damages of his 
Country ; to revenge or prevent which, is the duty of 


every member of the ſame. 


II. - Singe 


Aturally every one may vindicate his own right, L:#. frvus, 7, 
therefore were our hands given us; 


ar Seru. export. 
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II. Since therefore it is not againſt the Law of N | 


ture to fpoil him wkomit ts lawful to kill, no wonder that 


citre Ofc. 3, Che Laws of Nations permitted the Goods and Ships of | 


-" wn to be ſpoiled, when it ſuffered their perſons to be 
ain. 
III. The approbation of which in the Wars of later 
Ages, hath given occaſion to Princes to iſſue forth Com. 
The Son of C2- miſſions to endamage the Enemy in their Commerce, and 
to Cenſorzus ha- , . 
ving ſerved asa £9 Pre Vent ſuch Supplies as might ſtrengthen or lengthen 
private Soldier Out War, to perſons to whom the prize or caption become 
of pay under abſolutely the Captors , and that to prevent the ſpare of 


Pompilizs,, the Ships of force to be abſent from their reſpeCtive Squadrons 


_ ow or Fleets. 
vat Tara By thoſe of Holland they were termed Capers, by the Spa 


reſolved tore- 7tard they had their denomination from their reſpective 
main with the parts, as Oftenders, Dunkirkers, and the like, in England 


Army, though called Privatcers ; how far the aCtions of thoſe, as in relati- 
but a YVolun- 


reer;Catowrote 


to Pompilius Their Ships and Goods are lawful , not being commanded 


the General, nor hired thereto, may be a queſtion. 
that he ſhould $ 
give him an Oath the ſecond time, giving this reaſon , Quza priore amiſſo, fure cum hofti- © 
bus pugnare non poterat + Cicero ſers down the very words of Cato to his Son , whereby | 
he admoniſheth him not to enter into Battle 3 Neque enim jus efſe qui miles non fit pugnare i 


$411 hoſte, Cic. Offic. 1. 


IV. By the Laws of Nations (as hath been ſaid) it is 
lawful for every Subject of that Nation in War to ſeize 
upon the Enemies Goods and Ships, as alſo to kill them ; 
for they are after War denounc't by Law, lookt upon as 
of no account, and if reſpect be had to natural and inter- 
nal right, it ſeems granted to every one ina juſt War ta 
do thoſe things, which he is confident within the juſt mea- 
ſure of warring, to be advantageous to the innocent party : 
but though there may be ſuch authority given , yet what 
title can they claim or appropriate to themſelves of the 
Ships or Goods of Enemies, (for ſurely there is nothing 
owing to ſuch, ner are they lawfully called to the ſame) 
unleſs they can ſhrowd themſelves under the protection of 
this, that what they do, is only to exa& puniſhment from 
the Enemy by the common right of men. 

V. Commiſſions ta kill or ſpoil the Enemy are in twa 
reſpects, eittzer General or Special : General as 19 a tu- 

muit ; 


X 
2s hat 


{Jpa! 
I in! 
ſuc 


on to the attacking and killing of the Enemy, or ſpoiling of | 


= 


on FA 2A © =», oa, rm bpy 
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FEmult ; among the Romans the Conſul ſaid , Whoſoever would 
4 N © | have the Commonwealth ſafe , let him follow me; and to all 
r that LF particular Subje&ts is ſometimes granted a right of killing 
Ips of [Min ſelf-defence , when it is publickly expedient, as on a 
to be WE ſudden occaſion, and = like. _— P 
VI. Special Commiſſions are ſuch as are granted to 
later MW thoſe hp take Pay, and are under Orders ; as not obey- Pg 9 x 
Com. MW ing of which may be puniſhed with death , though the aft . 
, and WW ſucceeds well. | 
2then Others to repair a particular damage by way of Re- c,oyando liceat 


come 
are of i 
drons Wl thoſe who receive no pay, but go to War at their own 


charge z and that which is more , adminiſter at their own 


e Spa- I colts a part of the War, by providing Ships of Force, and 
Ctive WW all other Military proviſions to endamage the Enemy or 
oland WY their Confederates, the which are termed Privateers, &c. 
elati- WE as above, to whom inſtead of pay is granted leave to keep 


ng of | 


= what they can take from the Enemy : and though ſuch 
nded 


Licence is granted them , yet may they not convert of 
their own heads to their private uſe thoſe Prizes, before 
the ſame have been by Law adjudged lawful to the Ca- 
ptors, and the Admiral had his ſhare. 

VII. Nor may ſuch Privateers attempt any thing againſt 
the Laws of Nations, as to aſſault or endamage an Enemy 
& in the Port or Haven , under the protection of any Prince 
it is MW or Republick, be he Friend, Ally, or Neuter, for the peace 
ſeize Wl of ſuch places muſt be kept inviolably. 
em ; Sir Kenelm Digby having obtained a Commiſſion againſt 


| boſti- | 
ereby 
wenare © 


N as the French, who being in the Strezghts , was every where 
ater- honoured as a Cavalier whom the King of Great Britain 
r to i favoured ; in his Voyage he took ſome Prizes, and com- 
nea- | ing to Alger redeemed ſeveral Captives, whom he took 
rty: | aboard, and placed in the ſeveral Veſſels he had made 
vhat [4 prize of : the which he ſo effeted, that in a ſhort time 
the PF he became 1lyſtrifſimo of ſix Ships of War ; coming to 
ing | Cape Congare , ten leagues from Scandaroone, and having 
me) |} ſent a Boat todefery the road , word being brought that 
n of there were in the road two Yenerian Galeaſſes, with twa 


rom | other Galeons, two Enghſh Ships, and ſeveral French 
Ships, Sir Kerelme being ſatisfied of the Prize, reſolved 
twa Kf toattaque them'the next morning; although the —_— 
tu- | 

Lt ; 


ize , the original damage being turned into a National anicuique Leg- 
8 debt, but thar ſatisfied, the other determines , or elſe to 1. & 2+ 
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of the Yenetians had declared himſelf Proteftor of theh® 
French , and that he would deſtroy all the Ezgliſh Ships of! *} 

War that he ſhould meet, either in that Repablicks or Grand * 

Sipntors Seas, SIr Kenelme notwithſtanding reſolved tg 

engage them, and accordingly bore up to them , and the! 

Venetian General weighed Anchor to meet him; Sir Ke.| 

| nelme before he fired , ſent a Satty to inform the YVenetiar} 
This matter Of his Quality, and of his Commiſſion, being only to endea. | 

was highly de- vour to make prize of the French, and giving him all thei 


bated at the afſtrance poſlible of his friendſhip and reſpe& to the Re. Ml ; 
pag 4 ocivin publick ; but before the Sartty was anſwered , the engage. | 
plaine of Landy INENt was begun by the Enghſh, French and Venetian. This WM y 
then Ambaſſa- action of Sir Kenelme Digby was queſtioned by the Turk; i a 
dour for that for that Hoſtility had been committed by the Englsſ in t 
M— the Grand S:gmors road, and thereupon the Baſſa of Aleppo 
1629. | V3 4 and Cady of Scandarone made an Avania or Embargoe on ll « 
Hiſt, Republic. the Engliſh Merchants , till reparation was made, for the WY a 
Vert. fol. 170. breaking the peace of the Port. 'N 
VIII. In the granting of ſuch private Commiſſions there MY 1 
is always great care to be had and taken by caution, to 5 
preſerve the Leagues of our Allies, Nevigrs and Friends, i { 


according to their various and ſeveral Treaties ; and there. FF y 
fore at this day by the late Treaty between His Majeſty 


and the States of Holland at London, before any Privatcer i c 

Or Caper can receive Commiſſion , the Commander 1s ob- i þh 

liged to enter before a competent Judge , good and ſuſi- MF c 

cient ſecurity by able and reſponſible men, who have no WF d 

FreatyMarine at PACT OT intereſt in ſuch Ship, in 1500. Sterling, or 15500 Fl F 

ye prombiriing Gilders ; and when they have above one hundred and fifty MW t 
1674. In the men, then in 30001. or 33000 Gilders, that they will Þ 

I give full ſatisfa&tion for any damage or injuries, which 3 g 

uſt always "= . J n 

mentionedrhac £2c9 ſhall commit in their courſes at Sea, contrary to that Ji - 


they have gj- Treaty , or any other Treaty made between His Majeſty L P 
ven ſuch ſecu- and that State, and upon pain of Revocation and annnllity |F + 
rity, of their Commiſſions, and for anſwering of ſuch damage | 
or injuries, as they ſhall do, the Ship is made liable, 'F 

IX. If a Suit be commenced between the Captor of a | ? 

Prize and the Claimey , and there 1s a Sentence or a Decree | Þ 

Af, F3. given for the party reclaiming ; ſuch Sentence or Decree | 
(upon ſecurity given) ſhall be put in execution , notwith- | 

ſtanding the Appeal made by him that took the Prize, F! 

which ſhall: not be obferyed in cafe the Sentence ſhall be 

givel [4 
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by : given againſt the Claimers ; if torture, cruelty, or bar- Theſe Articles 
þ IPS Ot: 1 
* Gran -. 


barous uſage happens after a caption to be done to the for their ex- 
perſons taken in the Prize, the ſame ſhall zpſo fa&o dif diy; yi 
charge ſuch a Prize, although ſhe was lawful, and the qarg +0 all the 
Captains ſhall loſe their Commiſſions , and both they and Nations of Zu- 
the offenders be ſubjected to punifhmenr. rope. Art. I4e 

X. Such ſort of inſtruments having made a Caption of _ 
Ships bound for an Enemy from Nations Neuter, or in bole ang, 
amity with both the warring States; the lading, in order pum Ft 7 
to be made Prize, 1s reduced to theſe three ſeveral heads. ria hoſt oo 

Firſt, Thoſe Goods that are fit to be uſed in War, under 1#/irat. ; 
which are included Powder, Shot, Guns, Pikes, Swords, p94 we Te 
and all other inſtruments and proviſions of Armature fit peerad yi 
to be uſed in the Field or at Sea. relate ſunt con- 

The ſecond, are thoſe things that may be uſed in time /itutiones Impe- 
of War and out of War, as Money, Corn, Victuals, Ships, Ge. eter tides 
and the like. 4g 

And the laſt, are thoſe Goods that are only fit for fe 9706 
luxury and pleaſure. 

Xl. The firſt are accounted Prize without Controver- 
ſie; Hes to be accounted an Enemy that ſupplies an Enemy 
with things neceſſary for the War. 

The ſecond is to be governed according to the ſtate and ©,1,y 4». 
condition of the War; for if a Prince cannot well defend 1591. By the 
himſelf, or endamage the Enemy, without intercepting fourth Article 
of ſuch things, neceſſity will then give a right to the con ** = Bhai. 
demnation. And ſo Queen Elizabeth did the Hanſratich, of Googe® 
Fleet taken, laden with Corn for Zboz, upon conſidera- thar may be u- 


tion of the ſtate of the War, the ſame became prize. ſed out of War 

as in War (ex- 
cept Ships) may not upon any account be called prohibiced , nor ſubjeQ roa condem- 
nation, Except carried to places beſieged, Art. 4+ See John Merſas his Daniſh Hiſtory 
concerning the Prohibiting of Goods by thoſe Northern States. Vide poſtea, the Grand 
Prize condemned by Queen Elizabeth in tit, Cuſtoms, and v4de rit, Ships of War, $. 24+ 


The laſt become free, and (as we have before men- 
tioned) according to that of Seneca; 1 will not help him ts 
Money to pay his Guards ,, but if he ſhall deſire Marbles and 
Robes , ſuch things burt not others, only they miniſter to his 
laxury : Souldiers and Arms I will not ſupply kim with ;, if he 
frall ſeek, for Players and recreations to ſoften his fierceneſs, 1 
will pladly offer to him : Ships of War I would not ſend him, but 


Such as are for pleaſure and oftentation of Princes Ferting 1 


tbe Sea, [ will ngt deny. | X11. 1f 
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And perſotsſs XII. If a Privateer take a Ship laden wholly with coun- | by 
attempting to terband Goods, both Ship and Goods may be ſubjeQed, ' J; 


relieve an E- 
mevy, nay (i and made prize. 


fome caſes be puniſhed 3 bur if the ſame be done by neceſfiry of obedierice , thaugh the | 
parties are much to be blamed, yet are they not to be puniſhed; and ſo it was with thoſe 


which relieved Sir Zohn 014-Caſtle with proviſions, who being taken, were diſcharged. 


By the ſeventh 


Article in t ' ; 
Treaty at 6s quential condemnation of Ships, as well as lading. 


don,ifthe Skip- If part of the lading is prohibited, and the other part | 
per will deliver is meerly luxurious and for pleaſure , only the Goods pro- | 
out the prohit- þjhjted become prize, and the Ships and the remainder Y 


bited Goods, 


the Ship may become free, and not ſubject to infection. 


proceed with the reſt in their Voyage or courſe, as they pleaſe, and the Ship ſhall nor - 


be brought into Port. 


Nec veuseft mor- NUT. TE ſuch Ships ſhall be attaqued in order to an exa- a 


tis aliene, in- Mination, and ſhall refuſe , they may be aſfaulted ; like a 


quit Auguſti- houſe ſuppoſed to have Thieves or Pirates in it , refuſes to 


1 inagedy and the perſons reſiſters may be ſlain. 


camanxit 5 fi aliquis tx ipſorm uſu fercuſſus intereat. Publ, Epiſt, 154+ 


nus, quz ſu poſe yield up their perſons , may be broken up by the Officer, 


XIV. But if any of theſe Privateers wiliully commit 
any fpoil,, depredations, or any other injuries, either 
on the Ships of our Friends or Neters , or on the Ships 
Lrg.$.de Navi- or Goods of our own Subjects, they will notwithſtand- 
ut. C. lib. 3- ing they are not in pay, be ſubjeCfted in ſome caſes to 
ay 5 n death and other puniſhments, according to the demerits 
Hridg. f. 530, Of their crimes, and perhaps may ſubject ther Veſlel to 
Forfeiture. 
And though by the Law of Nature the Goods of Ene- 
mies are to be ſpoiled as well as theit perſons ſlain , yet 
ſome Goods and things ſeem exempted , and ought no£ 
to be ſpoiled, and therefore it is not lawful to' land on 
the Territories of our Enemies ; to ſpoil places dedi- 
Pompon. Leg. cated to God : though Pomponins obſerves , when places 
cnn loca De de are taken by the Enemy, all things ceaſe to be Sacred 3; 
RilIereſ  thereaſon given is, becauſe the things which are called. 

Sacred ,- yet are they not indeetexempted a 
UIOTyY 


But if part be prohibited Goods, and the other part is 
not prohibited , but ſuch as according to the neceſlity of 
the War ſhall be ſodeemed , the ſame may draw a conſe- | 


ER dM, 


—— 
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f Z nfes, but are publick. The Townſmen, ſajeh T acitu4, open- Tatit. Annal, 
Jing their gates , ſubmitted themſelves and all they had to the 13+ , 
"Bf Romans, themſelves were ſpared, the Town was fired. Pompey 
ugh the MM entred the T emple by the right of Vittory, not as a ſuppliant, 
th thoſe Wl bt 25 a Congqueronr : and though that priviledge may ſeem  _ . 
ged. right by the Law of War to a Soveraign, or a General, Dover ” Vi- 
 Efthat intends a Conqueſt, yet that power may not ſeent bmw ny ava 
partis Wi devolved to him, whoſe Commiſſion is cautionally to en- fit a, raking 
ity of WW damage the Enemy only, as in reference to his commerce andoverthrows 
-onfe- Wand proviſions of enabling them to withſtand the War : !ng, Cities, - | 
WY Certainly , that Conquieſt is poor , whoſe Trophies and hich work 5 
r part WTriumphs are riadeup with Roofs, Pillars, Poſts; Pulpits, 0. Frrwat ory 
 pro- FF and Pews, and the ſpoil of Agriculture; Hence it is, the Gods, the 
inder 2 that at this day the King of France in Germany ant the Ne. walls of Cites 
FX therlands accepts of Contributions, by which the Cities — 
all nor MM and Churches are not only ſpared , but eyen the Country. _— OT 
23 men plough and ſow as quietly as if there were no Armies fame ruine, the 
. 2 in their Territories at all, Citizens and 
exa- Þ FOOT | | Prieſts equally 
ike a Rf Naughtered ; nor is the rapine of ſacred riches and prophane unlike : ſo. many are the 
es to I facriledges of the Romans as their Trophies , fo many are their Triumphs over Gods 
cer, and Narions : and then goes further , Tot manubie quot manent adbuc fimulachra capti- 
 \# vorum deorum. Mox & bene, Quod ft: quid adverſs Urbibus accidit , eedem clades Templge 
3 11m que & menium furrant. 4 
s. Even upon the ſame reaſon, that the inſtruments of Husbandmen are nor to be takers 
"M = a pledge by the Civil nor Common Law. Leg. exeunt. C. que res pigns Coke ſup; Lite 
2 ticton 47, 


1 CQUIi- 
jected, 


£4 
b 


XV. Molt certain , thoſe ſorts of Capers or Priviteers, 
F being Inſtrittents found out but of later Ages, and it's 
7 well known by whom, it were well they were reſtrained by 
23 conſent of all Princes; ſince all good men account theni 
| to' FF but one remove from Pirates , who without any reſpect 

2 to the cauſe, or having any injury done them , or fo muck 
ne- | as hired for the ſervice, ſpoil Men and Goods, making 


yet '' evenatrade and calling of it, amidſt the calamities of a 
not 4 War, anddriving a commerce and mart with the ſpoil, 
ont _F and that with as much peace and content, as if they had 
di- | I never heard of tears, blood, wounds or death , or any ſuch 
ces |} thing : ſuch to expoſe their lives againſt Ships of the like 
d; 4 kind, were both honourable and juſt, or thoſe that ſhould 
led FJ aid the Enemy with Goods prohibited as afore, ſuch priſes 


ne were pofteffions molt noble ; but the Goods, Ships and 
857 FY D tes 
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lives of the innocent peaceable Traders to be expoſed to | _ 
rapine and ſpoil, renders them worſe than the Roman Li J_ 
Ctors, by how much *tis to kill without cauſe , Heads-men 
executing the guilty, they the guiltleſs. F 
It was a high neceſlity that enforced the Engliſh to cons! 


t 


miſſionate ſuch, the number of her then Enemies , cover-Þ 
ing the Sea, like the. Egyptian locuſts ; it were well they 
were rejected by conſent, or ifallowed of , not ſubje& to 
Quarter, when taken by Ships of War : A trade that St, 81- 
Paul never heard of, when he faid , Who goeth ro war at his 
*wn charge ? 


_ 
bs 


| 0 


man Li. JL _— 
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1] they 
ject ton 
hat St, F9T. Prates _ | Fes 
- #31. of the duty zncumbent on Pronces 
Ft 2 States as in reference to ſuch, 
and whether liable for the dama- 
ges they commit. 
PX 111. Pirates where they hold a S0- 
3 ciety, bow the ſame 7s eſteemed in 
2X Law,and of Equality held by them. 
gTV. whether capable of the Solejni- 
"= ties of War, and Right of Lega- 
FE: tions 
*2 V. Whether capabls of ſuccour by the 
—— * Laws of Nations 
EZ VI. Ships where liable for redempti- 
"= onof the Maſter, remaining pledge 
for Ship and Lading , and where 
= 270t. 
=T VII. Oath given to pay a reward 
= for redemption of a Ship from Pi- 
rates, whether the ſame ought to be 
performed. 
8 VIII. Foreigners foiled by Engliſh 
= Pirates may purſue for Tuſtice 
3 within the Statute of 28 H. 8. 
3 IX. So where the Subjefts of any Fo- 
7 reign Nation committing the ſame, 
may be puniſhed by the ſame Sta- 
FIN tute. 
7 X. Piracy committed by the Subjefts 
** of a Nation #n Enmity with the 
"3 Crown of England among Engliſh 
* Pirates, cannot be puniſhed by the 
3 CStatuteof 28 H.8. 
2 XI. Committed on the Britiſh Seas 
"'Z puniſhable by the Crown of Eng- 
* land, and none other. 
3 XII. here committed on the Ocean, 
whether they may be executed 
without tryal, by the Law of Na- 
fires 


B 111. he like where the Tulge ve- 
#3 fuſes to tiy them, or 21 caſe of emer» 


gency whethey Fuſtice nay be exts 
cuted immediately. 

XIV. Pzrates attempting to yob,com- 
mit a murder, whether all princi- 
pats, or ouly the ſlayer, and the reſt 
Acceſſories. 

XV. If the Subjefts of one Foreign 
Natzon rob another, and bring the 
Booty znto England , whether the 
party injured may proceed Crimt- 
naliter for puniſhment , and Civi- 
liter for reſtitution. 

XVI. Pirates tahe men, and no part 
of the Lading, if Piraty. | 

XVII. #here a Maſter may commit 
Piracy of thoſe things that are 
committed to bus charge,and where 
not. 

XVIII. where Piracy may be, though 
there be nothing taken : and where 
Goods are taken out of a Ship, and 
0 body in it. 

RIX. The Captain and Crew of a 
Veſſel having a Commiſſion of Re- 
prize commit Piracy, whether thoſe 
that imployed them ought to anſwer 
the damage. 

RX. #here Goods taken at Sea as 
mount not to Pzracy. 

RX. Goods taken and retahen by & 
Friend, whether the property of the 
Prize # altered. 

XXII. Of Reſtitution of Goods taben 
by Piracy by the Laws of England; 

XXIII. Of Reftitution refuſed by the 
Laws of England. 

XXIV. Of Piracy as in reference to 
matters Criminal , and how pu» 
niſhable at this day by the Laws of 

England. | 

XXV. The Statute of 28 H. 8. how 
it operages in caſes of Piraty. 
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T4cy , Forſeitures , Corruption of 


Llood, and Clergy. % punifhable by our Law. 


RKX VII. mhether 4 Depredation com- | XXXI, If the Admiralty claims i; F 
ther an orzgenal or 4 concurri Þ 


mitted tin a Port within this 
Realm remains Robbery , at the 
Common Laws or Piracy by the 
Law Mavine. 
RXVIII. Whether Clergy 1s allow- 


Furiſdiftion, the Courts above wil 
not intermedale. 


made to perſons foiled at Seas 


able for a Depredation in a Port, | KXXIII. Perſons unjuſtly detaint” 
in cuſtody upon ſufpicion of Piracy! 
ſame. the Cowts above on a Habeas Cot: 
pus may, #f there be juſt cauſe, tr Þ 


and if Pardons touching the 


RXIX. Of the operation of. the At- 
tainader in caſes of Piracy. 


ther bail or diſcharge them. 


I, AT 13a Sea-Thief, or Hoftis humans generis, who 

for to enrich himſelf, either by ſurpriſe or opa 
force, ſets dpon Merchants and others trading by Sea, # 
ever ſpoiling their Lading , if by any poſlibility they can 3 
get the maſtery , ſometimes bereaving them of theit 3 
lives, and ſinking of their Ships; the Actors wherein, 
Tully calls Enemies to all, with whom neither Faith nor Oath 


x to be kept, 


IT. By the Laws of Nature Princes and States are re- | 
ſponſible for their neglect , if they do not provide Ships! 
of War, and other remedies for the reſtraining of theſd 
ſort of Robbers; but how far they are bound either by :: 

1] JO the Civil Law or Common Law of this Kingdom , may be ?! 
kf rhe offen- me queſtion : for it is agreed they are not the cauſe of * 
the upjult ſpoil that is committed by them , nor do they | 
ought to be Partake In any part of the plunder ; but if a Prince or | 

ielded up to State ſhould ſend forth Ships of War or Commiſſions for 
Juſtice and if repriſe, and thoſe inſtead of taking priſes from the Ene- | 

ey have any my, turn Pirates, and ſpoil the SubjeCfts of other Friends, 
there has been ſome doubr, whether they ought not to ji 
wards the re- Make fatisfaQtion to the partiesinjured, in caſe the offer: |: 
paration of the ders ſhould prove unable : ſurely there is no more reaſon |. 
for this latter than the firſt ; ſeeing Princes and States | 
"0 | may give all their Subjefts power to ſpoil the Enemy , nor | Þ 
Caution is com js ſuch a Permiſſion any cauſe why damage was done to | 3 


ders could be 
found, they 


Eſtate,theſame 
ought to go to- 


damage. 


monly raken 
epon the g1- 
v1ng forth of ſuch Commiſſions to prevent the ſame, if poſſible. They are generally re- 


Nrained by Proclamation when a War breaks forth , and commanded , that none pre» oF 


$urne to ſer forth without a Commiſſion, 


XXXII. Satisfaftion of old , bin$ 


n our Friends, when even privare men, without any ſuch |} 


permiſſion, 4 


RRVI. Of Pardons in caſes of Pi- q RRR. Of Goods taken at Sea and I ri 


brought to Land, whether the pary © 


Df Piracy, 
ermiſſion , might ſend forth Ships of War ; beſides it is 
mpoſlible that Princes or States ſhould foreſee, whether 
hey would prove ſuch or not ; nor can it be avoided, but 


4 
K-'! 5. 
4-0. 
106 


Sea avg bs 
the pary 


rs Ave mult imploy fuch, otherwiſe no Army or Fleet could 
bove wy Þ< prepared z neither are Kings to be accuſed if their 


Souldiers or Mariners wrong their Confederates, con- 
id, by Wtrary to their commands , though they are obliged to 
=_ 4 puniſh and yield up the offenders, and to ſee that legal 
f Pireq KFreparation be made out of the Eſtate of the Pirates. If 
eas Cor. MI Lezters of Marque or Repriz.al be granted out to a Mer- 
cauſe, i» Wchant , and he furniſhes out a Ship with a Captain and 
bo 28 Mariners, and they inſtead of taking the Goods or Ships 
"2 of that Nation againſt whom their Commyſſion is awarded, 
7, who:F take the Ship and Goods of a Friend , this is Piracy * ; 
r open "Fand if the Ships arrive in England, or in any other of His 
Yy Sea, F Majeſties Dominions , the ſame ſhall be ſeized, and the 
ey cat IF owners for ever loſe their Veſſel 4. 
 theit 3 
rein, þ 
r Oath 3 
'Þ verſus Mulgar. 


Ships 3 From hence it is, that Princes and States are very cau- 
theſp JF tipus upon this we call Zure Bell; privati, how they engage 
er by F themſelyes, or thoſe who ſeek reparation for wrongs be- 
'F fore received ; for the perſon #7jured governs not the 
iſe of '# action, but devolves the power to ſome other hired tor 
they & that particular uſe, whoſe Law is no more than this, There 
ce or if 5s moſt right where is moſt pay or prize. Unhappy ltate of 
s for jF man, whoſe ſupport and living is maintained only by 
Ene- 3 expoſing himſelf to death, a Calling that nothing can 
ends," make honeſt, but the higheſt neceſſity or pious charity ! 
2 And therefore thoſe that ifſue forth ſuch ſort of Commrſ- 
fien- |. ſtons, generally take Caution for their returning within 
afon | 4 a.convenient time , and not to wander in that unhappy 
cates | condition, 
nor | F HlII. Though Pirates are called Enemies, yet are they 
e to | 3 not properly ſo termed : For he is an Enemy , ſays Cicero, 
ſuch | 3 who hath a Commonwealth , a Court , a Treaſury, conſent and 
7 concord of Citizens, and ſome way, if occaſion be, of Peace and 
&) Leazue;, and therefore a Company of Pirates or Free- 
9 booters are not a Commonwealth , though perhaps they 
100, £2 D 3 may 


* Conſlit.Gallis 


tom. 3. tit. 3. 
conſtitutione 
Annt 1583. 
ca). 44. Vide 
etiam tom. cone 


ſlit. 3. tit. 2. confiit. Anni 1543+ Cap. 44+ Vide 21. Article at the Treaty ar Breda hes 
tween England and Hollazd, and the 1 5. Article in the Marine Treaty at London 1674. 
Þ Trin. 7 Fac. 3n B, R. Ralls fol. 530. Vide Sir Francis Moores Reports, x Zac. Waltham 
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may keep a kind of equality among themſelves, without 
Liz. Hofiis de Which no Company is able to conſilt 3 and though ir is ſel. 
dom they are without fault, yet they hold ſociety to main- 
tain right, and they do right to others, if not in all things 
according to the Law of Nature (which among many peo- 
ple is in part obliterated) at leait according to agreements 
made with many other Nations ; or according to Cuſtom : 
So the Greeks at what time it was accounted lawful to take 
ſpoil at Sea, abſtained from ſlaughter, and depopulations, 
and from ſtealing Oxen that plowed, as the Scholraſt upon 
Thucyaides obſerves; and other Nations living alſo upon 
the ſpoil when they were come home from Sea, ſent unto 
the Owers to redeem (if they pleaſed at an c<qual rate) 
what they were robbed of at Sea: and at this day, if a 
Ship hath the Emperour of Barbary's proteCtion , the Pi- 
rates of that Nation (if they ſeize) will reſtore, and if 
there be no protection, yet if taken within ſ#ht of their } 
Caſtles, the Prize is not abſolute ; but if reſiſtance is | # 
made, and there be a Caption, ſhe then becomes the Ca- 
ptors for ever, as the price of blood. | 
IV. Again, Pirates that have reduced themſelves into | 7 
a Government or State , as thoſe of Algier, Sally, Tripols, | 2 
Tins, and the like, ſome do conceive ought not to ob- | % 
tain the rights or ſolemnities of War, as other Towns or | 
Places : for though they. acknowledge the Supremacy of 
* ConZantino- the * Port , yet all the power of it cannot impoſe on them } 
ple generallyſo more than their own wills voluntary conſent to, The | } 
called. famous Carthage having yielded to the Victorious Scipio, | 
did in ſome reſpect continue, and began to raiſe up her | 
drooping Towers, till the knowing Cato gave counſel for 
the total extirpationz out of the ruines of which arofe 
Tunzs, the revenging Ghoſt of that famous City , who 
now, what open Hoſtility denied, by Thieving and Piracy 
continue; as ſtinking Elders ſpring from thoſe places where 
noble Oaks have been felled; and in their Art are become 
ſach Maſters, and to that degree,as to diſturb the mightieſt 
Nations on the Weſtern Empire ; and though the ſame is 
ſmall in bigneſs, yet it is great in miſchief: the conſidera- 
Pulleys Holy tion of which put fire into the breaſt of the aged Lewis IX. 
War lib. 44 to burn up this neſt of Waſps, who having equipt out a 
Cape BAY Fleet in his way for Paleſtine, reſolved to beſiege 1t : where- 
upon a Council of War being called , the _m__— _ 
whether 
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whether the ſame ſhould be ſummoned , and carried, it 

ſhould not ; for it was not fit the ſolemn Ceremonies of War 

ſhould be Iaviſhed away on a company of Thieves aud Pirates. 
Notwithſtanding this, Tas and Tr:pols and their Siſter 

Alzier do at this day (though Neſts of Pirates) obtain the 

right of Legation, and Sir Fohn Lawſorz did conclude a 07%, g. Arys 
Peace between his now Majeſty by the Name of the moſt 1552. But by 
Serene and Mighty Pzince Charles the Second, by the Grace the Tk in 
of God King of Great Wzitain, France, and Jreland, De- — "7 
fender of the Faith, &C. and the moſt Excellent Signors Sealed in 2 wy 
MBahomet 1Baſhaw, the Divan of the Noble City of Tu» preſence of 
nis, Þagge Muſtapha Def, Mozat Bei , ard the reſt of the AlmightyGod, 
Souldiers in the Kingdom of Tun : and with them of Tre c our Houſe in 
poli by Sir Fohn Narborough * by the N ame of the Yalil Ba- CO rg 
thaw, Ibzahim Dey, Aga, Divan, and Governours of the laſt day of the 
Noble City and Kingdom of Iripolt 172 Barbary, So that Moon Delcad} 
now (though indeed Pirates) yet having acquired the re- and the year 
putation of a Government , they cannot properly be *#sir21085, 


eſteemed Pirates but Enemies. * Mar. $4 167 5 
and (afrer- 


wards, May I. 1676. by the Tyks) being the 26, day of the Moon Zaphire, and the 
year of the Hegira 1087. 


V. Pirates and Robbers that make not a Society, 7. e. 
ſuch a Society as the Law of Nations accounts lawfu!, 
are not to have any ſuccour by the Law of Nations. T:be- 
xius , when Tacfarinas had ſent Legates to him, he was 
diſpleaſed that both a Traitor and a Pirate ſhould uſe the 
manner of an Enemy , as Tacitus hath it ; yet ſometimes 7,,;;, 49441.%2; 
ſuch men (Faith being given them) obtain the right of czar 1ib. 3. de 
Legation as the Fugitives in the Pyrenean Foreſt, and the Bello Civ. 
Bandits at Naples ; and Solyman the Magnificent, having ;,;z Repub. 


entertained Barbaroſſa the famous Pirate , ſent word to per. fol. 91, 


the YVenetians , that they ſhould uſe him and eſteem him no more 
as a Pirate, but one of their own-Port. 
VI. If a Ship is aſſaulted by a Pirate, for redemption |. ,, 

of which the Maſter becomes a Slave to the Captors , by pen js es 
the Law Marine the Ship and Lading are tacitly obliged j, 2. s. / 243; 
for his redemption by a general contribution. But if a 4 Piratis re: 
Pirate ſhall feign himſelf ſtronded, and to decoy the Mer. 477*=- 
chant Man for his relief, ſhall fire his Guns, or wave his 
Colours, who accordingly varies his courſe for his. aſli- 
ſtance, and the Pirate enters him , for redemption of 

4 which 
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which he becomes a Slaye to the Pirate , there contribu- 
tion ſhall not be made, becauſe it was his folly to be fo 
decoy'd. | | 
VII. By the Civi/ Law a Ranſom promiſed to a Pirate, 
1f not complied with, creates no wrong, and the reaſon |: 
given is, for that the Law of Arms is not communicated to | 
ſuch , neither are they capable of enjoying that priviledge Þ? 
which lawful Enemies may challenge in the Caption of 
another : however this hath its meaſure ; for a Pirate may ': 
have a lawſul poſſeſſion, the which he cannot be denied | 
(if injury or wrong be done him) to claim the benefit of ': 
Law, but the reaſon of that ſprings from a more noble ÞF 
Fountain , whichis his taking a legal courſe , for by that 
he hath ſubmitted to the Magiſtrate, and paid obedience 
to the Laws in demanding Juſtice z beſides, the ſame is | 
| not done ſo much in fayour of the Pirate as in hatred of |% 
Bidin {1-6 3, him who firſt commits the wrong. Auguſte: the Empe- | 
-* © © © rour having proclaimed a reward of ten Seſterces to be 
given him that fhould bring in Coracoras the famous Spaniſh 
Pirate, who having notice of the ſame, voluntarily comes 
and preſents himſelf before the Emperour, and demands 
the promiſed reward, and the queſtion was , whether 
death or the Seſterces were to be his reward : The Emperor 
gave Judgment, that the ſumm promiſed ſhould be paid 
him, for otherwiſe in taking away his life he ſhould de- 
ceive him of the ſumm promiſed, which would, in effect, 
violate the publick Faith given to him, who of himſelf 
offered himſelf unto the tryal of Juſtice. 
A Pirate attaques a Merchant Man, and enters her, for 
redemption of which 'the Maſter gives his Oath , at 
a time and place to pay the Pirate a ſumm certain ; by 
ſome it hath been held, that the Maſter commits not per- 
- Jury , if the price promiſed for redemption be not 
Leg. bona fides. Brought according to the Oath , becauſe a Pirate is not a 
D. Exo/. determinate , but a common Enemy of all, with whom 
neither Faith nor Oath is to be kept: but that is no reaſon 
for the aſſoiling of the Vow: for though the perſon be 
deficient, yet the Juſt God, is concerned ; nar can that 
perſon that hath promiſed a thing , ſatisfie his canſcience 
after he bath once delivered it to him, ta recover it back 
again; for thewords in an Oath, as to God, are to be 
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he that returned ſecretly to the Enemy, and again depart- 
ed, made not good his Oath concerning his return. 

VIII, If an Emghiſh Man commit Piracy , be it upon the 
Subject of any Prince or Republick in amity with the 
Crown of England, they are within the purview of the 
Stat. of 28 H.8. and ſoit was held where one Winterſor, On a Commiſ- 
Smith, and others had robbed a Ship of one XMaturine Gan: ſion grounded 
tier, belonging to Bourdeaux, and bound from thence with ®? —_— w 
French Wines for England, and that the ſame was Felony "10> m1. 
by the Law Marine, and the parties were convicted of the , 23. 7 
ſame. 

IX. And ſo it is if the Subject of any other Nation or 
Kingdom, being in amity with the King of England, com- 
mit Piracy on the Ships or Goods of the Engliſh, the ſame 
is Felony , and puniſhable by virtne of the Sear. and ſo it 
was adjudged, where one Carelefi, Captain of a French 
Man of War of about 40 Tuns, and divers others, ſet- 


ting upon four Merchant Men gping from the Port of Br:- Ratt. Adin; an 


ſol to Caermarthen, did rob them of about 1Qoo 1. for > a a 
which he and the reſt were arraigned , and found guilty of », 24. b 
the Piracy. 

But before the Srat. of 25 Ed. 3. if the Subjefts of a Fo- Normandy was 
reign Nation and ſome Engliſh had joyned together , and 


oft by King 
. , , , hn, 
had committed Piracy , it had been Treaſon in the Engliſh, JO —_ 


and Felony in the Foreigners : And ſo it was ſaid by Shard, of the King of 
where a Norman being Commander of a Ship, had, toge- Enzland, and 


ther with ſome Exyghſh, committed robberies on the Sea, hey were as 


: ; , ? nowaccounted 
being taken, were arraigned and found guilty ; the Nor- a1. 42 4 


man of Felony , and the Engliſh of Treaſon , who accord- 5 p12, 25. per 
ingly were drawn and hang'd. But now at this day they Shard. 774. 
both receive Judgment as Felons by the Laws Marine. 2 H. 5. Cap. 6 
X. If the Subjects in enmity with the Crown of England 
be Sailers aboard an E»gliſh Pirate with other Engliſh, and 
then a robbery is committed by them, and afterwards 
are taken, it is Felony without controverſie in the Ergliſh, 
but not in the Srrangers; for they cannot be tryed by vir- 
tue of the Commiſſion upon the Sratate , for it was no Pi- 
racy inthem, but the depredation of an Enemy, for which 
they ſhall receive a tryal by Partial Law, and Judgment 
accordingly, 
Xl. Piracy committed by the Subjefts of the French 


King or of any other Prince or Republick , in amity => 
4 tne 


Df Piracy. 
Selden Mary the Crown of England upon the Britiſh Seas, are puniſh- 
Clauſ. lib. x. able properly by the Crown of England only, for the Kings 
_ Cal 'o of the ſame have iſtud regimen &+ dominium excluſuoe of the 
ray rating Kings of France, and all other Princes and States what- 


Ed. 1. Cited in ſoever . 
4+ Initit. fol, 142+ 10 c, of the Admiralty, 


Injicere _ XI. If Piracy be committed on the Ocean, and the Pi. 
price 1471 Tates in the attempt there happen to be overcome, the 
dibitum fibi, 4 ; : 

ſermone uſus' eff Captors are not obliged to bring them to any Port , but 
juris 3 nam ma- May expoſe them immediately to puniſhment, by hanging 
n«5 injeftio di- them up at the Main-yard end before a departure; for the 


ctr , quoties gJq . " RR "Mr ay 
me-xfJh rofl COIN liberty remains in places where are no judg 


Etoritate , rem . : : 
nobis debitam = And therefore at this day, if a Ship ſhall be on a Voyage 


vindicamus. tothe Weſ?-Indies, or on a Diſcovery of thoſe parts of the 
Serv. An 11. unknown World , and in her way be aſſaulted by a Pirate, 
but in the attempt overcomes the Pirate , by the Laws 
Marine the Veſſel is become the Captors; and they may 
execute ſuch Beaſts of prey immediately , without any ſo- 
lemnity of condemnation. If we reſpect expletory Ju- 
Itice, it cannot be denied, but for the conſervation of Ship 
and Goods, a Pirate invading may be ſlain, for the in- 
equality between theſe things and life is made up in favour 
of the innocent, and by hatred to the injurious : whence 
it follows, if we regard only that right, that a Pirate ron- 
ning away with ſtoln Goods, if they cannot otherwiſe. be 
Oratione in 4- Tecovered , may be ſunk.» Demoſthenes faid , It 3s very 
riſtocratem.s hard and unjuſt, and contrary both to the written Laws and 
| the common Rules amongFft men, not to be ſuffered to uſe force 
againſt him who in a hoſtile manner hath taken my Goods. 
-g. extat.D. | XIII.- Solikewiſe, if a Ship ſhall be aſſaulted by Pirates, 
q:04 mit and in the attempt the Pirates ſhall be overcome, if the 
Captors bring them to the next Port, and the Judge open- 
ly rejects the Tryal, or the Captors cannot wait for the 
Judge without certain peril and loſs , Juſtice may be done 
Honorius & upon them by the Law of Nature , and the ſame may be 


the fulttip. "vere executed by the Captors, 
rum vigor Furiſque publics tut-la in medio conflituta, ne quiſquan fibi ipſi permirzere valeas 
ultionem. Leg nullt C. de Fultise | 
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Caius Ceſar being but a private man purſued the Pi 
rates, by whom he formerly had been taken, and ſpoiled 
by them, and making up to them with ſuch a Fleet as 
he poſlibly in haſte conld get ready, attaqued, burnt. and 
deſtroyed their Ships, and the men he brought back to Piutarch, 3 
an Anchor, where repairing to the Procoyſul to do Jultice, cozy, n 
- he negleCting, himſelf returned back, and there hang'd 
them up. 
XIV. If a Pirate at Sea aſſault a Ship, but by force is 
prevented entring her, and in the attempt the Pirate hap- 
pens to ſlay a perſon in the other Ship, they are all Pr:iz- 
cipals in ſucha murder, if the Common Law hath Juriſdiction 
of the cauſe : bunt by the Law Marine, if the parties are 
known, they who gave the wound only ſhall be prexcipals, 
and the reſt acceſſories *;, and where they have cognizance * Raiph W:t- 
of the principal, the Courts at Common Law will ſend them {7975 indifted 


their acceſſory, if he comes before them F. for the murder 
of one 7ohn 


Terrey 3 and Bridges , Black, and others as acceſſories. Rott. Admir. 28 Eliz. A. 24. 
f Telverton fol. 134, 135. 


XV. If a Spaniard robs a French Man on the High Sea, 
both their Princes being then in amity ,, and they likewiſe Preis _—_ 
with the King of England, and the Ship is brought into #2 rnd.m 
the Ports of the King of England, the French Man may ſunt, quanquay: 
proceed Criminaliter againſt the Spaniard to puniſh him, 49 boſtzbus occh- 
and Gviliter to have Reſtitution of his Veſſel : but if the 244» 4ominun 
Veſſel is carried intra Preſidia * of that Prince, by whoſe Pr pebeenngoa 
Subject the ſame was taken, there can .be no proceeding Grotius de ſu- 
Civiliter, and doubted if Cremmaliter ; but the French Man 7 re Belli ac Pa- 
muſt reſort into the Captors or Pirates own Country , or 5,cap.9-S-16. 


. : F Trin. 17 Car, 
where he carried the Ships, and there proceed, 5% B.R.Marſh's 


Reports. ÞF Leg. Hoſtes & Leg Latrones D. dz Cap. Leg. poſilim. a Piratis eods Tit. 


A Dutch Man, but Naturalized by the Duke of Savoy, The Caption 
and living at Yilla Franca in his Dominions, procures a 7 19. 1995: 
Commiſſion from the States of Holland , and coming to Le- p,geq yy 1 4 
ghorn, there rid with the Colours and Enfigns of the Duke 1670. upon 
of Savoy; the Ship D:amond being then in Port, and having which there 
received her lading, was afterwards in her Voyage home imge a_ 
ſurpriſed by that Caper, and brought into Yilla Franca, lrks DO 
and there condemned and ſold to one Poleman ; which thing came of 
Ship afterwards coming for Emeland, the Plaintifis having ir. Retr. Aamir, 

ot | | notice, 72 anſupraditf, 


Df Piracy. 
notice, made a ſeizure , and upon Tryal Adjudication 
paſſed for the Plaintiffs, the original Proprietors : For 
Though the Ship of War and the Captors were of Savoy, 
and carried thither ; yet being taken by virtue of a Dutch 
Commiſſion , by the Law Marine, ſhe mult be carried fra 
Preſidia of that Prince or State by virtue of whoſe Com 
miſſion ſhe was taken. Nor can ſuch carrying of the En- 
ſigns or Colours of the Dake of Savoy, who was then in 
amity with the Crown of England , or the Commander, 
though a Subject of that Prince, make him a Pirate, or 
ſubject them or thoſe to whom they have transferred their 

* Bul/irod. 3 1Nterelt of the Prize,any ways to be queſtioned for the ſame 

part. fol. 285 Crimmaliter ; for that the original quoad as to the taking 

Caſe of Samutt was lawful, * as one Enemy might take from another ;, but 

_— 1,;,. Cviliter the ſame , for that the Captor had not entitled 

ye bell packs himſelf to a firm poſſeſſion f. And therefore in all caſes 

lib. 3. cap. 9, Where a Ship is taken by Letters of Marque or Piracy * , if 
$.15,% 16. the ſame is not carried rfra Preſidza of that Prince or State 

* Mich. 8 Zac. hy whoſe Subject the ſame was taken , the Owners are not 

wlajing are. diveſted of their property, but may reſeize whereſoever 

Weſtons C. they meet with their Veſſels. _ 

XVI. If a Pirate attaques a Ship, and only takes away 

Co. 2.19. rog. Tome of the Men , in order to the ſelling them for ſlaves, 

lib.8. jol.32. 6, This is Piracy by the Law Marine; but if a man takes 

Caley's C. but away a Yullain or Ward, or any other Subject, and ſells 


Black Mall _ them for ſlaves , yet this is no robbery by the Commer 
fach ſorts of 7 

raking 1n Cxm- 
berland, Northumberland, and Weſtmorland was Felony 43 Eliz. cap. 13. 


XVIL. If a Bale or Pack of Merchandiſe be delivered ta 

a Maſter to carry over Sea to ſuch a Port, and he goes away 

with the whole Pack or Bale to another Port, and there 

* f.NauteCaup, Tells and diſpoſes of the ſame, *the ſame is no Felony. 

1.1.ſe.3. Stab. But if he opens the Bale or Pack, and take any thing out, 

Glanvil.lib.10. animo ſurands, the ſame may amount to ſuch a Larceny, 

nets o as he may be indicted inthe Admiralty, though it amounts 

Naute Coup. Pot to a Piracy. Yet-if ſucha Maſter of Ship ſhall carry 

Stab. lib. jef.q, The lading to the Port appointed, and after retakes the 

ſet. recepit. whole Pack or Bale back again, this may amount to a Pi- 

racy; for he being in the nature of a Common Carrier, 

ag ft. 197» the delivery had taken its effect, and the privity of the 
Balement is determined. 

| XVIIL If 
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XVIII. If a Pirate ſhall attaque a Ship, and the Maſter 44 Z. 3- 14- 
for the redemption ſhall give his Oath to pay a ſumm cer- 4 #7 42: , 
tainz though there be no taking , yet is the ſame Piracy FF ar" 
by the Law Marine; but by the Common Law there mult |; ,4;; 2 pi- 
be an aftual taking , though it be but to the value of a ratis redempte 
penny, as to a Robbery on the High-way. fits 

If a Ship ſhall ride at Anchor, and the Mariners ſhall be 
part in their Ship-Boat, and the reſt on the ſhore, and ,, x, 4, cr. 
none ſhall be in the Ship; yet if a Pirate ſhall attaque her x15. 
and rob her, the ſame is Piracy. 

XIX. A Merchant procures Letters of Marque or Repriſe, 
and then delivers the Commiſſion to perſons to endeavour 
a ſatisfaction; if ſuch perſons commit Piracy , the Veſlel 
is forfeited without controverſie : but the Merchant is Trin. 9 Fac. is 
no ways liable to make ſatisfaction ; for though the Supe- 3 X- Rolls 4- 
riour ſhall anſwer for the actions of his Miniſters or Ser- _ _ 
vants, yet that 1s introduced by the Civil Law; but this ,,,, _* = pr 
queſtion muſt be decided by the Laws of Nations, by virtue corftit. ann; 
of which ſuch Commiſſions are awarded or granted , the 1583: c: 44- 
which does exempt any man to anſwer for the damages 75: Sir Fran- 
of his ſervants , unleſs he foreknew that they would com- ro Wake 
mit ſuch a Piracy or ſpoliation, or any way have abetted yerf, Mulgar, 
or conſented to the ſame, which right may be forfeited, 
and the Civil Law let in to acquire ſatisfaction : And yet ,,., 
in the Caſe of Sir Edmund Tarnor and Mr. George Carew, 1 orers of yg 
who having Letters of Repriſal againſt the Dutch , Mr. prizal in cap.2. 
Crew by Indorſement on the back-ſide of the Letters Pa Letters of 
tents did nominate and appoint one Tyrence Byrne to exe- Marque, ſol. 
cute and perform all ſuch acts and things as by force of the 3* 

Letters Patents he might lawfully do: Tyrence Byrne pro- 

vides Ship and Crew, and being at Sea takes a certain Ship 

belonging to Bruges called the Godelife , and there was 

ſome probable cauſe of ſuſpicion, yet not enough to war- 

rant a condemnation : Whereupon the Owners having yy, 40, zr. 
had ſentence of Reſtitution libelled in the Admiralty againit car. 2. at Sers 
Sir Edmund Turnor , Mr. Carew and Byrne for damages ; geants Inn. 
upon which a ſentence was given againſt the Defenders, _ 

who Appealing the Delegates confirmed. the firſt ſen- #** DE « 
tence. 

XX. But if a Ship ſhall be at Sea and in neceſſity, if ſhe at- 
taques another Ship, and takes out ſome Victuals, Cables, 


Ropes, Anchors or Sails, (eſpecially if that other Ship 


may 
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notice, made a ſeizure , and upon Tryal Adjudication 

paſſed for the Plaintiffs, the original Proprietors : For 

Though the Ship of War and the Captors were of Savoy, 

and carried thither z yet being taken by virtue of a Dutch 

Commiſſion , by the Law Marine, ſhe mult be carried 5nf#a 

Preſidia of that Prince or State by virtue of whoſe Com. 

miſſion ſhe was taken. Nor can ſuch carrying of the En- 

ſigns or Colours of the Duke of Savoy, who was then in 

amity with the Crown of England , or the Commander, 

though a Subject of that Prince, make him a Pirate , or 

ſubject them or thoſe to whom they have transferred their 

* Bulfirod. 3. Intereſt of the Prize,any ways to be queſtioned for the ſame 

part. ſol. 28, Crimialiter ; for that the original quad as to the taking 

Caſe of Samui was lawful, * as one Enemy might take from another ;, but 

—_— « 4+;,. Giviliter the ſame , for that the Captor had not entitled 

ye bells paapk. himſelf to a firm poſſefiion f. And therefore in all caſes 

lib. 3. cap. 9. Where a Ship is taken by Letters of Marque or Piracy * , if 

$.15,% 16. the ſame is not carried rfra Prefidia of that Prince or State 

* Mich. 8 74. hy whoſe Subject the ſame was taken , the Owners are not 

= gajfeargg diveſted of their property, but may reſeize whereſoever 
Weſtons C. they meet with their Veſſels. 

| XVI. If a Pirate attaques a Ship, and only takes away 

Coo. ſome of the Men, in order to the ſelling them for ſlaves, 

» 3. INF. TO9. . . p 
1ib.8. ol.32. 6, Chis is Piracy by the Law Marine; but it a man takes 
Caley's C. but away a /illain or Ward, or any other Subject, and ſells 


Black Mail and chem for ſlaves , yet this is no robbery by the Commer 
fach ſorts of 7, 

raking in Cum- 4 
berland, Northumberland, and W:flmorland was Felony 43 Eliz. cap. 13. 


XVII. Ifa Bale or Pack of Merchandiſe be delivered ta 

a Maſter to carry over Sea to ſuch a Port, and he goes away 

with the whole Pack or Bale to another Port, and there 

*#Natecauy, Tells and diſpoſes of the ſame, * the ſame is no Felony. 
ﬀ I=af : 

1.1.ſe.3. Stab. But if he opens the Bale or Pack, and take any thing out, 

Glanvil.lib.10. animo ſurands, the ſame may amount to ſuch a Larceny, 

09-(# a as he may be indicted in the Admiralty, though it amounts 

Naute Caup,, Not to a Piracy. Yet-if ſucha Maſter of Ship ſhall carry 

Stab. lib. ſef.q, the lading to the Port appointed, and after retakes the 

ſett. recepit. whole Pack or Bale back again, this may amount to a Pi- 

racy; for he being in the nature of a Common Carrier, 

Eo. 3: 1*f+ 197 the delivery had taken its effect, and the privity of the 

Balement is determined. 
| XVIIL If 
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XVIII. If a Pirate ſhall attaque a Ship, and the Maſter 44 Z. 3- 14- 
for the redemption ſhall give his Oath to pay a ſumm cer- 4 a - ry 
tain; though there be no taking , yet is the ſame Piracy ; mg hey 
by the Law Marine; but by the Common Law there mult |; ,,v;5 2 pi- 
be an aftual taking , though it be but to the value of a ratis redenpta 
penny, as to a Robbery on the High-way. fit. 

If a Ship ſhall ride at Anchor, and the Mariners ſhall be 
part in their Ship-Boat, and the reſt on the ſhore, and ,, x, 4, cor. 
none ſhall be in the Ship; yet if a Pirate ſhall attaque her x15. 
and rob her, the ſame is Piracy. 

XIX. A Merchant procures Letters of Marque or Repriſe, 
and then delivers the Commiſſion to perſons to endeavour 
a ſatisfaction; if ſuch perſons commit Piracy , the Veſlel 
is forfeited without controverfie : but the Merchant is Trin. 9 Fac. is 
no ways liable to make ſatisfaction ; for though the Supe- B- X- Rolls 4- 
riour ſhall anſwer for the aCtions of his Miniſters or Ser- _— —_ 
vants, yet that is introduced by the Civil Law; but this © by _ © 
queſtion muſt be decided by the Laws of Nations, by virtue coxftit. anni 
of which ſuch Commiſſions are awarded or granted , the 1583. c. 44- 
which does exempt any man to anſwer for the damages _ Fran- 
of his ſervants , unleſs he foreknew that they would com- mots Waker 
mit ſuch a Piracy or ſpoliation, or any way have abetted yerſ. Mulgar. 
or conſented to the ſame, which right may be forfeited, 
and the Civil Law let in to acquire ſatisfaction : And yet ,,., 
in the Caſe of Sir Edmund Turnor and Mr. George Carew, 1 eers of By 
who having Letters of Repriſal againſt the Durch , Mr. prizal incap.2. 
C:rew by Indorſement on the back-ſide of the Letters Pa- Letters of 
tents did nominate and appoint one Tyrence Byrne to exe. Marque, ſol. 
cute and perform all ſuch acts and things as by force of the 3** 

Letters Patents he might lawfully do: Tyrence Byrne pro- 

vides Ship and Crew, and being at Sea takes a certain Ship 

belonging to Bruges called the Godelife , and there was 

ſome probable cauſe of ſuſpicion, yet not enough to war- 

rant a condemnation : Whereupon the Owners having jy, ,0, zr. 
had ſentence of Reſtitution libelled in the Admiralty againſt car. 2. atSer- 
Sir Edmund Turnor , Mr. Carew and Byrne for damages ; geants lon. 
upon which a ſentence was given againſt the Defenders, 
who Appealing the Delegates confirmed the firſt ſen- 
tence. 

XX. But if a Ship ſhall be at Sea and in neceſſity, if ſhe at- 
taques another Ship, and takes out ſome Victuals, Cables, 
Ropes, Anchors or Sails, (eſpecially if that other Ship 


may 


Vid. It. (.2:$- 


ur our er or ee 


Of Piracy. 


2. ſift. cu; Ay ſpare them) this is not Piracy ;, but then the party 
m__ Dead mult pay ready Money for ſuch things , or give a Note or 
&.Rbod. L2g-4u0 Bill for the payment of the value, if on this ſide the Strazts 


naufrag. $-9%04 of Aforocco, within four months, if beyond, within twelve 
ait.D. de incen. 
months. 
Leg. quemadmo- i 
aum, ſet. item. D. ad Leg. Aquiliatls 27 H. 8. (4). 4» 


XXI. By the Law Marine, if Goods are taken by a Pi. 

Per Leg. Pompv- rate, and afterwards the Pirate attaques another Ship, 

—_— 77% but in the attempt is conquered , the Prize becomes abſo- 

lutely the Captor's, ſaving the account to be rendred to 

the Admira/. And it is accounted in Law a juſt caption 

of whatſoever may be got or taken from ſuch Beaſts of 

prey, be the ſame in their own or in their Succeſſors poſleſ- 

ſion. But then an account ought to be rendred to the 

Admiral, who may (if they happen to be the Goods of the 

\ ..,,, Fellow-ſubje&t of the Captors, or of Nations in amity with 

at _ wo his own Soveraign) makereſtitution to the Owner , the 

' 2: % colts and charges, and what other things in equity ſhall be 
decreed to the Captor, firſt conſidered and deducted. 

XXII. By the Sratute of 27 Eaw. 3. cap, 13. if a Mer- 
chant loſe his Goods at Sea by Piracy , or Tempeſt (not 
being wrackt) and they afterwards come to Land ; if he 
can make proof they are his Goods, they ſhall be reſtored 
to him in places Gwldable, by the King's Officers and fix 
Men of the Country ; and in other places by the Lords 
there and their Officers, and fix Men of the Country. 

This Law hath a very near relation to that of the Ro- 
mans, Called De Vſu-Captione , or the Atinian Law'; for 
Atinizs Enacted , That the Plea of Preſcription or long 
poſſeſſion , ſhould not avail in things that had been ſtoln, 
but the intereſt which the right Owners had ſhould re- 
| Sigmius de 7u- Dan perpetual 3 the words of the Law are theſe, Qyod 
re Romde1eC1n. Jurreptum eſt , efus rei aterna anttoritas efſet , where by An- 

Goritas is meant Fus Dominrs. 
XXII. Yet by the Common Law of England, it has been 
held , That if a man commit Piracy upon the Subjects of 
Mich. 13 Fac, another Prince or Republick (though in League with us) 
71 B.R. Sir Ki- and brings the Goods into Ezgland, and ſells them 1n a 
chard Binglys Market Overt , the ſame ſhall bind , and the Owners are 
_ os 4\- for ever concluded, and if they ſhonld go about in the Ad 
jol. n 30s * miraly toqueſtion the property , in order to reſtitution, 
they will be prohibited, XXIV. This 


27 E. 3: (13s 
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XXIV. This offence was not puniſhable-by the Common 
Law, as appears by the preamble of the Sear, of 28 X.8, 
cap. 15. but the ſame was determined and judged by the 
Admiral, after the courſe of the Civil Law; but by torce 
of the ſaid A#, the ſame is inquired of, heard, and geter- 
mined according to the courſe of the Common Law, as if 
the offence had been committed on Land. 

KXV. This Act does not alter the offence, or make the 
offence Felony , but leaves the offence as it was before this 
A&t, viz. Felony only by the Gvil Law, but giveth a mean yg, 4. 3185e. 
of Tryal by the Common Law, and inflicteth pains of death, tir. 4dmir. 
as if they had been attainted of any Felony done upon the 
Land. The Inditment muſt mention the ſame to be 
done upon the Sea. 

XX VI. A Pardon of all Felonies does not extend to this Me 136. 
offence , but the ſame ought eſpecally to-be named ; and Burifthe party 
though there be a Forfeiture of Lands and Goods, yet Þ<, attainted 
there is no corruption of Blood, nor can there be an Ac- _ — 
ceſſory of this offence, tryed by virtue of this Statute; before the 
but if there be an Acceſſory upon the Sea to a Piracy , he Commiſſio- 
mult be tryed by the Guil Law. ners,then there 

The Statute of 35 H. 8. cap. 2. taketh not away this * 09 eorrupa- 
Statute for Treaſons done upon the Sea, nor is Clerpy allow- fargioure o8. 
able to the party on the Statute 28 H. 8, wide 14. Zac. in: Lands ; quod 
B. R. Moore 756. plac. 1044. nota. Co. Inflit. 

XXVII. Though a Port be Locus publicus ut} pars Oceani, 339-via. poſies 
yet it hath been reſolved more than once , that all Ports, * 25 
not only the Town , but the Water is infra corpus Comt- 

Fats, 

If a Pirate enters into a Port or Haven of this Kingdom, | 
and a Merchant being at Anchor there, the Pirate aſſaults = a__ 
him and robs him , this is not Piracy, becauſe the ſame is 4. Ship of Ca 
not done ſuper altum Mare z; but this is a down-right rob- prain $!ue of 
bery at the Common Law , for that the ACE is rnfra corpus the Merchan- 
Comitatus, and was inquirable and puniſhable by the {am- ze of one 


mon Law, before the Statute of 28 H.6. cap. 15. —— "in 


London 3 and they were indifed for it at the Common Law, and were found guilty of 
the ſame, Anno 23 Car. 2, at the 01d Bally. 


XXVIII, So if ſuch a Piracy be made ina Creek, or Port, 
in ſach caſes it has been conceived , that Clergy is allow- Sir Fran, Moore 


able upon the Srature of 28 H, &, but if it be done ſuper 755: 1 Jace 
| alum pars I044» 


Df Piracy. 


And the ſame altum Mare, there no Clergy is allowable : by the Pardon of 
was ſoruled by all Felonies , at the Commor Law, or by the Statute- Law, 
we + wy of Felony ſuper altum Mare is not pardonable ; for though the 
Lin g's Pur King may pardon this offence, yet being noFelony 1n the 
reſt of the Eye of the Law of this Realm, but only by the Guil Law, 
Lords the The Pardon of. all Felonies generally extends not to it; 
Judges, upon for this is a ſpecial offence, and ought eſpecially to be 


the Piracy mentioned. 
committed by 
Cuſack and others 3 and he was afterwards executed Anno 1674. vide 39 E. 3« Cor. 124 


9 He 4s 2 


9 E. 4.28. cl> XXIX. Aman attainted by virtue of that Statute ; for- 
ted in Cotes 3+ feits his Lands and Goods, yet there works 0 corruption 
Piſit. fol 112+ f Blood, by virtue of that attainder ; nor can there be 
any Acceſſory of Piracy by the Law of this Realm : but if 
it falls out that there is an Acceſſory upon the Sea, ſuch 
Acceſſory may be puniſhed by the Civ! Law, before the 
Lord eAdmiral, but he cannot be puniſhed by virtue of 
this Act, becauſe it extends not to Acceſlories, nor makes 
the offence Felony. 
28 Eliz.Butlers MXXX. If one ſteals Goods in one County, and brings 
Caſe cited 3. them into another, the party may be indicted in either 
Te{it. fol. 113- County ; but if one commits Piracy at Sea, and brings 
the Goods into a County in Exg/and, yet he cannot be in- 
dicted upon the Starute, for that the original taking was 
not Felony, whereof the Common Law took conuzance. 
XXXI. If amanis taken on ſuſpicion of Piracy, and a 
Marſi's Cafe Bill is preferred againſt him , and the Fury find [pnoramw ; 
13 7ac-7n B-R- if the Court of eAdmiralry will not diſcharge him , the 
3 Buifrod j-27+ Court of K ines Bench will grant a Habeas Corpns, and if there 
be good cauſe, diſcharge him, or at leaſt take Bail for him: 
Bur if the Court ſuſpects that the party is guilty , perhaps 
they may remand him; and therefore 1n all caſes, where 
the Admiralty legally have an original or a concurrent Ju- 
ri{dition, the Courts above will be well informed before 
they will meddle. 
If a man be in cuſtody for Piracy, if any aids or aſliſts 
him in his eſcape, though that niatter is an offence at 
Nitverton _ 345 Land, yet the Admiralty having Juriſdiftion to puniſh the 
£37 5495885 principal , may have likewiſe power to puniſh ſuch an 
offender, who is lookt upon quaſi an Acceſſory to the Pi- 


ſus Harriſon BeRe , k 
Stiles 179153 Facy 5 but to reſcue a Priſoner from an Officer of theirs, 


349. they 


EC — —— _____©_ 
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* they may examine the cauſe, but they cannot proceed ert- 

© minally againſt the offender. (ON, 

S XXXII. Anciently when any Merchants were robbed go x1iz. 3. pe; 
S# at Sea, or ſpoiled of their Gqods, the King uſually iſſued 2. Dor/. 24+ de 
&# out Commiſſions under the Great Seal of England, to inquire audiend. op 
of ſuch depredations and robberies, and to puniſh the pat, $7792"%., 
ties; and for frauds in Contracts, to give damages to the juyy mare des 

T parties, and proceed therein ſecundum Legem & conſuety- predatiss . 
dinem Anglie, ſecundum Legem Mercatoriam, & Legem Ma. Pat. 6 Et. fe 


ritimamz all three Laws included in the Commiſſions, 6h: Foe _ 
de Dunftaple a Citizen of Winton. Pat. J2 E, I. #+ 4+ Dorſ, pro Wiliehno Perin & Die 
= mingo Perez Mercatoribuss | 


6$ 


b- py o hs 1 O 1 31 B. Re Ring 

2 power to inquire after the liberty of every man, and that vo. Marſhes, 
Pulſtrod, 3:p4%% 
fob. 27; 


3 KXXX111, The Courts of Weſtminſter have a Soveraign Paſth. 13 7acs 


XZ he ſhould not be deprived of the ſame without jult cauſe; 
| F and therefore as in other Capital cauſes, ſo likewiſe in 
| £ this they may ſend their Habeas Corpus toremove the Body 
© of any committed upot; ſuch an account , and if they ſed 
7 ajuſt cauſe, they may.either Bail, diſcharge, or remand, 
7 as the mnatter ſhall ſeern juſt before them. | | 
* Andalthough theStatute of 28 Z.8. c.15. does not alter 
= the offence , or make the offence Felony , but leaveth the qi 
2 offence as it was before that Statute, (:z.,) Felony only by, Coke 3: 13ſtics 
3 the Civil Law, and gives a.mean of Tryal by the Commor: fol. 112. 
[- Law, and infliteth ſuch pains of death as if they had been 
4 attainted of any Felony ; et it was reſolved * by all the * 5;g, 49; 
| | Judges, and the reſt of the Commiſſioners then preſent, Feb. 18. 1680s, 
Z that His Majeſty having granted Letters of Reprital to Sir Calc of Compren 
# Edmond Turnor and George Carew againſt the Subjects of ©” WI 
2 the Srares General of the United Provmces, and that after- 
2} wards that Grant was called in by Proclamation, then 
Z mortified in the Treaty of Breda, . and.afterwards ſuper-. 
2 ſeded under the Great Seal : That Carew (without Txrnor) 


| F having deputed ſeveral to put in Execution the ſaid Com- 


2 miſſion, who accordingly did ; and being indicted for Pi-. 
7 racy , the ſame was not a Felonious and a Piratical Spolia- 

Z tion in them, buta Caption in.order to an Adjudication g 
$ and though the Authority was deficient, . yet not. being- 
3 done by the Captain and his Mariners , anime depredend:y 
= they were acquitted, © = [a of 


CHAP. V. 


TheRiagbt of the Flag, as v the acknowledging 
the Dominion of the Bziti< Seas. 


þ 
J 


T. Conſiderations generals in veſe- | of Haſtings declaring that Cyſts Þ 
rence bo the ſame. mary obesſance. 
TI. Whether Princes may have an ex- | IX. Confoderations had on ſong 
cluſrve property in the Sea. Treaties, in reference to the aſſert- 
III. That ſuch an excluſfue Dominion | #ng the duty of the Flag. 
may be, ana proved. X. Of the extent how far that duty 
IV. Of the Sea, whether capable of | #s required and payable. 
Diviſion as the Land. XI. Of the duty of the Flag, not & hay: 
V. Conſiderations general as in yefe- | Honoxtary ſalute, but a Right. 
rence to Maritime Cities touching | XII. Of the 3mportance and valut of 
Sea-Dominion. the ſame as well an Nations F4- 
VI. Of the Sea, by reaſon of its in- | reign, as in England. 
ſtability, whether capable of ſub- | XII. Of the effefts of fuch a Right 
jeftion. hr and Souerazgnty. Of the extent of 
VII. Of the Dominzon of the Briiſh | this Dominion by the Laws of | 
Sta aſſerted long before, and ever | England. H 
{ince the Conqueſt of this Iſle by the | XIV. Of the duty of the Flag not ve- |; 
Romans. garded as Civility, but command- '* 
VTIL. The duty of the Flag , but a | ed as a duty. b 
conſecutize acknowledgment of | XV. Of the zmportance of that ac« ' | 
that Right, and of the Ordinance } knowledgment. 3% 


I, Fter the Writings of the /laſtrious Selder, certainly 15 

A it's impoſlible to find any Prince or Republick,, or } 
ſingle Perſon indued with reaſon or ſenſe, that doxbrs the | 
Dominion of the Britiſh Sea to be entirely ſubject to that | 
Imperial Diadem, or the duty or right of the Flag , which 
indeed is but a conſecutive acknowledgment of that ancient | 
Superiority : yet there have not been wanting ſome, who 
though they have not queſtioned the former, have highly 
d;ſputed the latter. 

But there are ſome fatal periods amongſt our Northern 
Regions, when the Inhabitants do become ſo brutal and 
Prejudicate, that no obligation of Reaſon , Prudence, 
Conſcience, or Religion can prevail over their paſſions, Ki 
eſpecially if they become the devoted Mercenaries of an | 


imphcable Fadion *, in oppoſition to all that can be _ Ko 
4 | 
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| trd either juſt or honourable ; we need not rip up the 


carriage of that late infolent Son of a Talow Chandler, 
whoſe deportments made him no lefs infupportable at 
home, than he was amongſt Foreign Princes; the teſtimo- 
nies of his greateſt parts and abilities being no other than 
Monuments of his malice and hatred to this Nation , and 
Records of his own folly. But Princes are not to 'be 
wrangled out of their ancient Righes and Regalities by the 
ſubtil Arguments of Wit and Sophrſtry ; nor are they to be 
ſupplanted or overthrown by malice or Arms, ſo long as 
God and good men will affilt, in which His Sacred Majeſty 
did not want, when he aſſerted his Right with the Blood 
and lives of ſo many thouſands that fell in the diſpute. 

IT. That Pcinces may have an exclufive property in the So- 
veraignty of the ſeveral parts of the Sea, and m the paſſagt, 
Fiſhing and ſhores, 1s ſo evidently true by way of fact, as no 
man that is not deſperately impudent can deny it: the con- 
fiderations of the general prafice in all Maritime Coun- 
tries, the neceſſity of Order 1n mutual Commerce, and the 
Safety of mens perſons, Goods and lives, hath taught even 
the moſt Barbarous Nations to know by the Light of H«- 
mane reaſon, that Laws are as equally neceſſary for the Go- 
vernment and preſervation of the Sea, as thoſe that nego- 
tiate and trade on the firm Land ; and that to make Laws 
and to give them the Life of Execution , muſt of neceſſity 
require a Supreme Agthority , for to leave every part of the 
Sea and ſhores'to an Arbitrary and promiſcuous uſe, withoit 
a correCting and ſecuring power in caſe of wrong or dan- 
ger, isto make men in the like condition with the Fiſhes, 
where the greater devour and ſwallow the leſs. 

III. And though the Sea is as the Figh-way, and common 
to all; yet it isas other H:gh-ways by Land or great Rivers 
are, which though Common and Free, are not to be uſurped 
by private perſons to their own entire ſervice, but remain 
tothe uſe of every one : not that their Freedom is ſuch, as 
that they ſhould be without protettion or Covernment of ſome 
Prince or Republick, bat rather not exclude the ſame z for 
the true Enſign of liberty and freedom is proteitzor from 


thoſe that maintain it in liberty, |, + 5 


IV. And as the Sea is capable of protection and Go- 
vernment, ſois the ſame no leſs than the Land fubject to 
be divided affiongſt men, and 4ppropriated to Ciries and 

E 2 Poten- 


Seethat Plract 
Chizzoia for 
the Penetian 
Soveraignty of 
the Adriatict . 
Sea,at the ene. 
f Mr. Seld-*- 
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Potentates, which long; ſince was ordained of God as a 
thing moſt natural : whence it was that Arrfozle ſaid, 
That unto Maritime Cities the Sea 1s the Territory , becaiiſe 
from thence they take their ſuſtenance and defence ;, a thing 
which cannot be , nleſ part of it might be appropriated in 
the like manner as the Landis, which is divided betwixt 
Cicies and Governments, not by equal parts, or accord. 
ing to their greatneſs, but according as they are able to 
rule, govern , and defend them : Berne is not the greatelt 
City of Switzerland ;, yet ſhe hathas large a Territoty as 
all the reſt of the twelve Canrons put together : The Cities 
of Noremberg and Genoaare very rich and great, yet their 
Territories hardly exceed their Walls : and Yenice the 
Miſtreſs and Queen of the Xfediterranear, was known for 
many years to be without any manner of poſſeſſion on the 
firm Eand. 

UPI V. Again on the Sea, certain Cities of great force have 
nw 15:1. Poſſeſſed large quantities thereof; others of little force 
Iedged by the ave been contented with the next Waters. 

Hanfatique Neither are there wanting examples of ſuch , as not- 
Towns, at the withſtanding they are Maritime, yet having fertile Lants 
eager es 54 lying on the back of them, have been contented cherewith 
veraienty of Without ever attempting to gain any Sea- Dominion, others 
the Adriatic, WhO being awed by their more mighty Neighbours , have 
Inter rzs com- been conſtrained-to forbear any ſuch, attempt ;: for which 
munes, ut 3yſe two cauſes a-City or Republick , though it be Maritime, 
gviinaesg "4" yet it may remain'withqut any poſſeſſion of the Sea. God 

rat mare, & h ”_— png rn, ” , 
340 nemo jn Dath inſticuted Principalities for the maintenance of Juſtice 
mari piſcari, to the benefit of Mankind z which js neceſſary to be exe- 
et navigare Cuted as well by Sea as byLand : S. Pax! ſaith, that for 


A wor bel this cauſe there were due to: Princes Cuſtoms and: Contri- 
TVEY)H, 1z- . 
bentem competit Outions. IP 
alilo injuriarumsls 10. ſs qiuis in mart," l. injuriarum , ſefte uit. de injurile Sin littors' 
09 ue COMMUNIR ſunt, l. 2. re diviſs Quia acceſſorium ſunt maris, &* acceſſorium ſtquitur 
waturam Principalis, l. 2. de peculio. legat. c acceſſorium de reg. jure in 6& Ad littus maris 
zgitar accedere quiuss poteſt, non piſcands tantum gratia, ſed etiam edificands & orcupands 
cauſa, l. quod in litt. de acquir. rev. Dom. l. in litt. ff. nequid in loce pub. Jo. Angelius I.Cs 
& repub. Hanſrat. par. 6. fol.'85. Edit. Francof. An. Dom. 1641. But theſe arguments were 
eaſily anſwered by: the Venetian Lawyers; Quemadmodum communio littorum reſtringitur” 
«7 popultm, 4 quo occupata ſunt, lib. 3. ſet. littora. D. dee quid in loc. pub. Ita etiam com> 
munio maris « adeo ut per mare 4 nemine occupatum navigatio ſit omnino libera + per mare 
aiitem occupatum ab aliquo Principe 34 liveram habeant navigationen qui ſunt 211i Princips 
j#01:ct; 3 alis viro eating, quatenus iden Princeps permittite _ Fwlints Pacins de Dome maris 
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Tt would be a great abſurdity to praiſe the well Govern- 
ment and defence of the Land, and to condemn that of 
the Sza; nor doth it follow, becaaſe of the vaſtneſs of the 
Sea, that it is not poſſible to be governed and protected : 
but that proceeds from a defett in Mankind; for Deſarts, 
though part of Kingdoms, are impoſlible to be governed 
and protected , witneſs the many Deſarts of Africk, and 
the immenſe vaſltities of the New World. 

VI. As it isa gift of God, that a Zand by the Laws and 
publick Power be ruled, protected, and governcd-: ſo the 
ſame happens to the Sea z and thoſe * are deceived by a * Gris mars 
groſs equivocation , who aver that the Land by reaſon of {7hrrum. Com- 
its ſtability ought to be ſubjefted , but not the Sea, for ETD 
being an unconſtant Element , no more than Air z, foraſe jun, 
much as they intend by the Sea and the Air all the parts jdt uitiona- 
of the fluid Elements, it is a molt certain thing, that they twali negtigi- 
cannot be brought under ſubjeftion and Government , be- ##" * Habet com- 
cauſe whilſt a man ſerves himſelf with any one part o rendirns B 
them , the other eſcapes out of his power ; but this chan- ca Leg. 
ceth alſo to Rivers, which cannot be detained : but when pater. $. dulci/- 
one is ſaid to rule over a Sea or R:ver, it is underſtood not ime. Legs 2» 
of the Element , but of the Site where they are placed : the 
Water of the eAdriarick and Britiſh Sea; continually runs 
out thereof , and yet is the ſame Sea , as the Tyber, Poe, 
Rhyne, Thames ,, or Savern are the ſame Rivers they were 
a thouſand years lince ; and this is that that is ſubject ta 
Princes by way of Prorettion and Government. 

Again, it would ſeem ridiculous if any man would aſſert 
that the Sea ought to be left without Proteion, ſo that 
any one might do therein well or ill, robbing, ſpoiling, 
and making it unnavigable, or whatſoever ſhould ſeem 
fitting in their eyes; from all which it is apparent that 
the Sea ought to be governed by thoſe to whom it moſt pro- 
perly appertains by the Divine diſpoſition. 

VII. When * Fulws (ſar firſt undertook the Invaſion E ; 
of this 1/ſe, he ſummoned the Neighbouring Gals to in- ha cen en 
form him of the Shores, Ports, Havens , and other things 7,.ggnire,zque 
convenient that might accelerate his intended Conqueſt, enimtomere gre» 


but from them nothing could be had, they anſwering, All ter mercatores 


commerce and traffick,, and viſiting their Ports was inter- *4#. 44 illos 
quiſquamneque 


ets ihfes quidquam: preter oram maritimam atque (as Regicnes que ſunt cauntra Galliam nowus: 
elt, Com. Gall. Bulbs [ibs 4+ fol, 4.2. he 8. | | | 
E|3 difted 
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* Gals Town 4rd to all Nations before licence had; nor could any but 
near Yarmouth Merchants viſit the ſame , and then had they places * 
beingthen,as is aſſigned them whither they ſhould come z nor was this 
conceived, one J)ominion that the Bri aizs then uſed, commanded with- | 
041g out a Naval Force; the ſight of which when Czſar faw, he | 
De Commerce Preferred them before thoſe of the Romans : for upon that 
for the Ga/ls. OCCaſion it was that Ceſar, having ſeen thoſe efuxibary 
Quod omnibus Squadrons, which the Britazns ſent the Gauls1n their Expe- 
fereGallinis ho- q1tions againſt the Romans, took occaſion to find out that 
origes vr ul warlike people, whoſe bare auxiliary aid ſhook the Flower 
fa auxilia in- Of the Roman Squadrons. 
telligebat. -* And when the Romans became Conguerours of this Iſle, 
the ſame Right or Dominion was during all their time, ſup- 
# ported and maintained when they failed round their new 
Tacit. in vita atchieved Congqueſts in the time of Domitian, «Agricola, 
egricol, giving terrour to all the neighbouring _ 
| But when that 1ghty Empire became ſubject to Fate,and 
this Nation by the continual ſupply of Men , which went 
out of the Kingdom to fill up the contingencies of the Ro- 
man Legions , became at laſt ſo enfeehled as to render 
us a prey to the Saxons 3 which Empire having fetled 
peace with their Daniſh Neighbours, and quieted their 
own home-bred quarrels; and having reduced the ſeveral 
petty Kingdoms of their Heptarchy under one Diadem,they 
forgot not toaſſume their ancient Right and Dominion of the 
+ Altitonantis Seas ; as did the moſt Noble Edgar +, who kept no leſs a 
|þ Dei largi-flus number than 4.00 Sail of Ships to vindicate and aſcertain hjs 
| elementa, quieſt Dominion , giving protection to the peaceable, and pu- 
o ST” niſhment to the offenders : nor did his Succeſſors Etheldred, 
ju cre Bafi. Canutus, Edmund, and others that followed of the Danifo 
lexs, omnium- - Race, any ways wave, relinquiſh or loſe that Royalty, but 
que rerun, 1n- obſequiouſly maintained the ſame down to the Conquerour, 
ſularum Octani ang from him ſince for ſome upwards of 1200 years in a 


QueBritanuiam , - E | FN. 2 
ircunjacent, - Juiet and peaceable polſefiion: 


cunftarumque Nationum que inffs eam includunturtmperator & Domuure Ex Chart fundam. 
Eccleſ.-Wigor. Sir: John: Burroughs fol. 21. #:1dem quoque Edgarus 400, Naves - congre- 
gavit, ex quibus omni anno poſt Feſtum Paſchale I00. Naves ad quamlibit Anglie partem 
fatuitz ſic eſtate Inſulam circumnavigauit z byeme vero pudicia in Provincia exercuits Ex 
Raxulph. Ceſtrenf. ſol. 22. FB. © ++ | "RY IM 
451, 1." To mention the Ancient Commiſſions, and exerciſe of f 
this Soveraign power , Safe-condutts, Writs of Seizure, Ar- \ 
Feſ#s, Records of Grants, and Licences to pals through the F 
#® G : ET" £-\ v+rL cb. "INT « hus” Sea, þ. 
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S:a, and to fiſh, Parliament Rolls and the like , * would * 59 fully pro- 
make a Volume; ma word , if R:2ht of Preſcription, ſucceſ- ved by Mr. $:!- 


fron of Inheritance, continutl Claim, matter of Fatt, conſent aen, that it 


. mn. Would be im- 
of Hiſtory and (onfeſſions, even from the mouths and pens mein ya 


of Axverſaries , beof any moment to the aſſerting of a Ti- this Trah to 
tle, his Sacred Majeſty may be preſumed to have as good a rehearſe the 
Title to that, as the moſt abſolute Monarch this day on authorities he 


Earth, hath to whatever he can claim or does enjoy. yi __ 


ſer. Armach. Epiſe. Hibernie Syllog? þ. 121, 163. 


VIII. Now the duty of the Flag is no more but a con- 
ſecutive acknowledging' that the Right and Dominion of 
the Britiſh Seas, (not as a bare Honorary Salute or Cere- 
mony , but as an abſolute ſien of the Right and Soveraigrty 
of thoſe Seas where they are obliged to ſtrike Sail) are 
in him to whoſe Flag they vail, and pay thatduty to; and 
in ſubſtance is no more but that the King grants a gene- 
ral Licence for Ships to paſs through his Seas, that are 
his Friends, paying that obeiſance and duty, like thoſe 
ſervices when Lords grant out Eſtates, reſerving a Roſe 
or Pepper Corn , the value of which is not regarded , but 
the remembrance and acknowledging their Benefactors 
Right and Dominion, 

That this hath been an Azcrent Cuftom , always wait- 
ing on that Soveraignty, appears by that memorable Re- 
cord upwards of 400 years ſince made, where it is de- 
clared by King Foh» what the «Ancient Cuſtom was, in 
theſe words; That if a Lieutenant in any Uoyage , be® 71ccy reges Mee 
ing ozdained by Common Council of the Kingdom, do en» rinas ſu fn? 
counter upon the Sea any Ships oz Ueſſels, laden oz 42" 74802 Ke- 
umladen; that will not ſtrike and vail their Bonets at the fo _ 
Commandment of the Lientenant.of the King, but will 11c4 7 or63- 
fight againſt them of the Fleet, that if they can be taken, nance al ta- 
thep be reputed as Enemies , and their Ships , Uefſels, ſtings. 
and Goods taken and fozfeited as the Gods of Enemies, 
although the Baſters oz Poſſefſoes of the ſane would comg 
afterwards, and alledge , that rhey are the Dhips , Ueſ» 
ſelg, and Gods of thoſe that are Friends to cur Lo:d 
the King , and that the Common People in the ſame be 
chaſtifed by impzifonment of their !Bodtes foz thetr Re- 
bellton, by difcretion, 


E & Thas 
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Thus this /mmemorial Cuſtom was by that prydent Prince 
affirmed , the which hath been always before, and ever 
ſince (without interruption by all Nations) conſtantly paid 
to the Ships of War, bearing the Royal Standard, and other 
of His Majelties Ships , wearing his Colours and Enſipns of 
Service; he knowing that nndoubted Aaxime of State, 

Leon. Leſſius de That Kingdoms are preſerved by reputation , which ts as well 
gaftit. & jure their ſtrongeſt ſupport in Peace , as their chiefeſt ſafety in time 
(-2:C-2+ hbe1 ge of War ;, when once they grow deSfiſed, they are ether ſubjet 
' to Foreign invaſions, or Domeſtick, troubles, the which (if 
poſlible) that Prince would have prevented, but he lived 
when thoſe Celeſtial Bodies , which govern the aCtions of 
Princes, Icemed to frown on the moſt Virtyops and Wiſe. 
Ix. Andas there is no Nation in the World more ten- 
der and jealous of their honour than the Ergl:ſh; ſo none 
more impatiently tolerate the diminution thereof. Hence 
it was that inall Treaties, before any thing was aſcertain- 
cd, the Dominion of the Seas , and ſtriking the Top-ſail was 
always firſt provided for. AE 

In the Year 1653. after the Dutch had meaſured the 
length of their Swords with thoſe of this Nation, and 
being ſenſible of the odds , had by their four «Am- 
baſſadours molt humbly beſought Peace, this very Duty 
of the Flag way demanded by the 15'Þ Article, in theſe 
words : 

Kore, Thas _Lbat the Ships and Ueſſels of the ſaid United Pzo* 
Cromwell was binces , as well Ben of War as others, be they in ſingle 
the firſt thate- Ships, oz in Flets,meting at Sea with any of the Sbips 
ver interred 2- of this State of England, oz in their ſervice, and wearing 
by cuch Artl- the Flag 5 ſhall ftrike the Flag, and lower tbejr Top- 
Treay: ovr fail» until thep be paſſed by 3 and ſþall 1ikebvjſe ſubmit 
Kight and Do- themſelves to be viſited if thereto required, and perfozn1 
fninion over” all other reſpects due to the ſaid Commonwealth of Epg- 
the Britz/) Sea land, ta whom the Dominion and Soberaignty of the 


having never IC 
been diſputed Britiſh Seas belong. 


before, but by ay immemorial preſcription and poſſeſſion tranſmicted to us, and ſuppc» 
{5d as unqueſtionable by all Princes. - Novers. 15. 26534 + : a 


This was ſo peremptorily demanded , that without the 
folemn acgnowledgment of the Soveraignty aver the Britiſh 
Seas, there was no Peace to be had ; that as to the acknow- 
iedging of the Severagnty and the Flag , they were willing 
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to continue the Ancient Cuſtom , but that of Y:ſiting was 
ſomewhat hard: *tis true the latter Clauſe was by the 
Uſurper waved, for reaſons ſtanding with his private in- Lo ab 4tzye 
tereſt z but the firſt was (with the addition of theſe words, J9' 847- 
—— tin ſuch manner as tbe fame bath ben fozmerlp ob- 

ſerved in any times whatſoeber ) made abſolute by the 

13*h Article between Him and that Republick , in theſe 
words : Item quod Naves & Nawvygia dittarum Faderata- 

rum Provinciarum , tam bellica & ad Hoſtium vim propulſan- 

dam inſtruita, quam alia, que alicui e Navibus bellicis hujus 
Reipublice in maribus Brit annicis obviam dederint , vexillum 

ſuum e mali vertice detrahent , & ſupremum velum demittent, 

eo modo , quo nllis retro temporibus, ſub quocunque anteriori 


 regimine, unquam obſervatum fuit , and from thence it was 


tranſcribed into the 10*Þ Arricle at Whitehall, and after- Set. 14+ 1652. 
wards into the 19* Arricle at Breda, and from thence into 
the 6*h Article made laſt at Weſtminſter, and that Clauſe 
of ſearching of each others Ships made reciprocate, by 
the 5*Þ Article made jn the Marine Treaty at London; but P*c 13. 1674. 
that extends not to Ships of War , but only the Ships of **' 
Subjects. | 

X. By the Britiſh Seas in the Article about the Flag, are 
meant the four Seas, and not the Chazel only; ſer in the 


16th Article they did expreſs what was meant by the Brs * But now by 


: the laſt Treaty 
tiſh Seas *, at We0m, the 


That the Inhabitants and Subjects of the United 4,jnjon is 
P;obinces map with tberr Ships and Ueſſels furniſhed aſcerrained 
as Werchant Men, freely uſe therr Navigation, ſail, paſs from Cape Fi- 
and repaſs in the Deas cf Great Britain and Ireland, and _— yo the 
the Jes within the ſame, commonly called the Britiſh "1, 1904 
Seas, without any w2ong oz injury to be cffered them by ;-;, 572+: in 
the Sbips oz People of this Commonwealth ; but on the xrwyy,tch.s. 
contrary ſhall be treated with all love and friendly offices, 157; 
and may likewiſe with their Men of War—— not exr* 
ceding ſuch a number as ſþall be agreed upon—— fail, 
paſs and repaſs thzough the ſaid Seas, to and from tbe 
Countries and Pozts beyond them 5 but in caſe the ſaid 
States General ſhall habe occafton to paſs thzough the ſatd 
Seas with a greater number of Men of War, they ſþall 
give thee Months notice of their intention to the Com- 
monwealth , and obtain their confent foz the paſſing of 
ſuch a Fleet, toz pzeventing of jealouſty and miſynder- 
ſtanding betwizt the States by means thereof. The 
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che Treaty of 
Nov. 15. 1953s 
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The firſt part of this Article doth plainly ſet out the 
extent of the Brits: Seas, and that it is not the bare Cha- 


nel alone that comprehends the ſame , but the four Seas :* | 


and the ſame is further explained in the Great Caſe of 
#* F;ll, 29 Eliz. Conſtables , * where the Dominion of the Queen (before the 
B.R. the Queen union) as to the Seas, did extend mid-way between Eng. 
—_ Sir fobr landand Spain , but entirely between England and France; 
Leonard 3. ie French never had any right or claim to the Briziſh 
part 72. Seas : for in the Wars between Eaward the Firſt and 
Philip the Fair , (all Commerce on both ſides being agreed 
emer * _—_ to be free,ſo that to all Merchants whatſoever there ſhould 
27.28. © © be inducie , which were called ſuferantia Guerre, and 
Judges on both ſides were appointed to take cognizance 
of all things done againſt theſe Truces, and*ſhould exer- 
Rolts Abridg. Clfe Fudicium ſecundums Legem Mercatoriam & formam ſuf- 
2. parte 174+ ferantie) it was contained in the firſt proviſion of that 
League, that they ſhould defend each others Rights a- 
gainſt all others; this afterwards occaſioned the intro- 
ducing that Judgment in the ſame Kings time , (before 
Coke 4+ Inſtit, thoſe Judges , choſen by both the faid Princes by the 
ſol. 14% Proflors of the Prelates, Nobility, and High Admiral of 
England, and all the Cities, Towns, and Subjects of- Eng- 
land, &c. unto which were joyned the ſuffrages of the 
moſt Maritime Nations, as Genoa, Catalonia, Spain , Al- 
main, Zeland, Holland, Frieſtand, Denmark, and Norway, 
and divers other Subjects of the Roman Empire) againſt 
Reginer Grimbald, then Admiral of France , for that there 
being Wars between Philip King of France and Guy Earl 
of Flanders , he had taken Merchants upon thoſe Seas, in 
their Voyage to Flanders, and deſpoiled them of their 
Goods ; whereas the Kings of England and their Prede- 
ceflors (as they all joyntly do declareand affirm) without 
all controverſie beyond the memory of man have had 
vo Supreme Government of the Engliſh Seas , and the Iſlands 

Fraereof. 
' 'Preferibendo ſcilicet Leges , Statuta atq, interdita armo- 
rum , naviumque al. ac Mercatoriss armaments inftrutta- 
rum, calſationes exigendo , tutelam prebendo , ubicunque opus 
efſet , atque alia canſtituendo quecunque fuerint neceſſaria ad 
An univerſal Pace, ju & equitatem conſervandam inter omnimodas rates 
conſent of all F4m externas quam is Imperio Anglicano comprehenſas que per 
Nations. illud tranſierint , ſupremam 1ujſdem tem ſuiſſe atque eſſe oy 
; . he "5 1 "> Am 3 
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lam; merum mixtum Imperium in juredicendo ſecundum difl as 
Leges, Statuta, praſcripta & interdifta, aliſque in rebua que 
4d ſummum Imperium attinent in locts adjudicatis. 

Which memorable Record: apparently ſhews , that 
the Kings of England have had ſtud regimen & dominium 
excluſive of the King of France bordering upon the ſame 
Seas, and of all other Kings and Princes whatſoever : and 
it was there adjudged that Grimbalds Patent was an uſur- 
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4» Init. 14% 
Selden cap. 27 
F4are clauſum. 


pation on the King of England's Dominion , and he ad- Sir 7obn Bur- 


judged to make ſatisfaction, or if he proved unable, then 
the King his Maſter ſhould, and that after fatisfaCtion he 
be rendred to puniſhment. 

And as to the ſecond part of the Articles of giving no- 
tice, It was but an ACt of Common prudence; their late 
unexpected viſit, which they then gave, put the Exgl;ſb 
to ſome ſurpriſe ; but they facing the Batavia, foon 
made them know that they were as capable of beating 
them home, as they were then daring in coming out , and 
were not to be braved out of a Domimon and Right, 
which their Anceſtors had with ſo much glory acquired 
and aſſerted. 

XI. By the Article of the Offenſive and Defenſive 
League between France and the United Provinces, it was 
agreed, That if at any time the Dutch Fleer ( which 
were to ſcour the French Coaſts in the Mediterranean from 
Pirates) ſhould at any time meet the French , the Admiral 
of the Dutch was to ſtrike his Flag and lower his Top-ſail at 
his firſt approach to the French Fleet , and to ſalute the 
Admiral of France with Guns, who was to return the ſaid 
ſalute by Guns alſo, as was uſual when the Dutch and Eng- 
liſh Fleet did meet, 

Only in this the right of the Flag of England differs 
from that claimed by the French ; for if there had been a 
failure on the part of the Dutch, of paying that reſpect to 
the French, the ſame would have amounted to no more 
but a breach ofthe Zeagwe:but the not ſtriking to the King 
of England's Flap, is open Rebellion, and the Article does fo 
ſignifie, for it is there mentioned as a Right and Soveraignty, 
not a bare Dom#nion only, like that of Zeruſalem to the King 
of Spain. *Tis very true, the refuſing of it is an abſolute 
annulling of the _ - for though in the League with 
England it is mentioned , : yet there is nothing of any _ 
08 WO WET tn  * Sb '  ceſſion 


v to 


Youghs ſol. 42e 


Anno 1635. 


Lto ab Aitzna 
Hiſt.Tra6t. pacid 
Belg. pag. 177s 
Edit. Lugduns 
Batavor, quarts 


I6 54» 


Df the Flag. 


ceflion granted by the ſame, but only recognized there 
as a Fundamental of the Crown and Dignity of the Kings 
of England ; nor was the ſame ever ſo much as mentioned 
mM any former Treaty before O. P's. time, as we have al- 
ready mentioned, but it was always a Clauſe in the In. 
{truCtions of the Admiral and the Commanders under him, 
That in caſe they met with any Ships whatſoever on the 
Britiſh Seas that refuſed to ſtrike Sail at the Command of 
the Kings Admiral or his Lieutenants,that then they ſhould 
repute them as Enemies (without expecting any declared 
War) and deſtroy them and their Ships, or otherwiſe 
ſeize and confiſcate their Ships and Goods ;; and theſe In- 
{tructions amongſt others continue to this day. The like 
are given by the Yenetians to their Captains in reference 
to the Aadriatich Sea, and by ſeveral other Princes. 

Xl. The Duty of the Flag that hath been ſo conſtantly 
paid to our Arzceſtors, is of ſuch advantage to the con- 
tinning the renown of this Nation, that it ſerveth to im- 
print ew reverence 1Nn Foreigners that render it , and adds 
new courage to thoſe of our Seamen that exact it : and 
ſince we know how much it imports a State that it be 
reverenced abroad , and that Repure is the principal ſupport 
of any Government , it equally influenceth the Subjects at 
Home and Foreign Allies abroad. And as there is no Na- 
tion in the World more tender of their Honour than the 
Engliſh, ſo none more impatiently tolerate the diminu- 
tion thereof, With what reſentments would not only the 
more Generous and Noble , but even the Popular and vulgar 
Seamen deteſt this or any ſucceeding Ape, ſhould they re- 
mit or loſe that Regality , thoſe acknowledgments which 
their Predeceſſors with ſo much Glory aſſerted, and the 
neglet whereof was always puniſhed as open Rebellion ? 
the indignity of ſuch an Action being ſufficient to inflame 
the whole Kingdom, The conſideration of which, beſides 
his Sacred Majeſties own Royal inclination to the ſame, 
and his eyident teſtimonies never to abandon a Ceremony 
of ſo high a concerment ; witneſs the expoſing the one 
half of his own heart his Royal Highnef, 1n the aſlerting 
the ſame, with ſuch Fleers and in ſuch Zatrels, that no 
Age or time can ſhew a Memorial of the like, are cauſes 
ſuſficient to create in us new flames of loye to thoſe Royal 
Patriats and Defenders of our Rights, Private Perſons 
MOVE 
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move tn another Sphere, and act by other Rules than Tr is no policy 


| Soveraign Powers; the regard of credit with them may 2 2cempr the 


oftentimes yield to thoſe of utility or other motives ; the Cn 


Publick, receives little injury thereby, nor is their wiſdom yſages,evencr- 
queſtioned for ſuch punttifio's, if they relinquiſh them for rorsand abuſes 
other Emoluments .or Peace ſake; but Soveraigns cannot re upon ſuch 
ſotranſa&t, their Subje@ts the People participate in their 2? 2ccount le- 

NE , - "> gallytolerated, 
Honour and Indignities ; they have a property, a direCt 7, 1; .v.- 
Right in the former * : Soveraigns cannot alienate or ſuffer bus veruſtas ir/e 
their Honours to be impaired , becauſe it is not really plurimum haber 
theirs , It appertains zo the _— univerſally , and they 4entatis: its 
are all effectually injured by ſuch tranſaftions, either be- 5; Maſs 
cauſe the indignity really extends ro chem, or becauſe the ;;5;, ns 
Government and Anthority is thereupon weakyed and pre- fuiſſe RefÞubli- 


judiced, which is the greateſt of Gil detrements that can ca, laudentur eo 


Nats nomine quod 
_ * People , though ordinarily they are not aware prov mul 1 
: endos ſontes uſe 


[int eodem & condita Urbe , quo indicarent in minimn quoque rtbus antique conſuttudins 
momenta ſervanda. Proxime enim ad Deun accedit Antiquitas , eternitatis quadam ima= 
gint. Grot. de Antiq. Reipub. Batav. in Prefat. * Vide the Earl of Shaſtsbury's Speech 
co the Parliament 1672. Ceteris mortalibus in eo ſtare conſilia, quid ſibs conducere putent & 
Principum diverſam efſe ſortem, quibus precipua rerum ad ſummam dirigenda. Tacit. Annal. 
lib. 4 S# ſama tua videtur neceſſaria, reftam muneris tut admini(irationem non poteſs con» 
donare. Leſfſmis de Inſt, I. 25 6. 11s dyb. 24. $526. 


As Prudence doth thus diſtinguiſh betwixt the demita- 
nor of Private and Publick;perſons, ſo doth Charyy it ſelf; 
for though the GoſpeLpreceprs do oblige particular perſons 
to bear injuries and contumelies with patience, and to 
ſurrender even the (oat as well as the Cloak; yet is not 
this ſo to be conſtrued, as if even private Chriſt:ans were to 
yield up their Civil Rights to every inſolent one that would 
incroach upon , and uſurp them ,- or that they were to 
deprive themſelves of thoſe Repararions, which the Law 
and Government affords them ; neither. is it ſo to be under- 
ſtood as if the Givil Magiſtrate in Chriſtendom might not {& 
cure himſelf of that obedience and reverence, which is due 
uato dignity, but bear the Sword in vain. 

X[[]. This being the vale which this Nation did always: 
place upon the Right of the Flag, the which they never did 
regard only as a Cibvility and Refpect , but as a pzincipaÞ 


| Teſtimony of the unqueſtionable Right of this Nation to 


the Dominion: and @vperiozity of the adjacent Seas, 
acknow:- 
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acknowledged generally. by. all the Neighbour States and \ 
Princes of Europe , and muſt be paid and acknowledged by 


all Princes in the World, that ſhall be or paſs on the ſame: 


The effects of this Dominion Umverſal or Soveraignty 


which accrue to a Prince are theſe : 
| -x. Not only the Rene of the fiſhing for Pearl, Co. 
Sen. P4latize ral, Amber, &c. but likewiſe the advantage of all Fiſh 
Don. Maris Royal, as Whales, Sturgeon, :&e. and not only thoſe, 
= 1.6.17  butalſo thedirection and diſpoſal of all other Fiſh accord- 
Rables Cafe, 108 as they ſhall ſeem to deſerve the regards of the Publick, 
Coke 5. part ASIN Spain, Portugal, &c. is uſed. 
fol: 107, 2. The preſcribing of Laws and Rules for Navigation, 
not only to his own Subjects, but unto other Strangers, 
whether they be Princes of equal ſtrength and dignity 
with himſelf or any way inferior. Thus the Romans did 
confine the Carthaginians to equip out no Fleets, and for: 
bade Artrochus to build any more than twelve Ships of 
War : and if Tradition informs. me right, Queen ELzabeth 
Ovitius de Fare interdicted the then French King to build any other or 
Bells 1.2. c.3. more Ships of War than what they then had , withont her 
$ 15. leave firſt obtained. The Athenians prohibited all 24c- 
dian Ships of War tq come within their Seas , and-pre- 
ſcribed to the Lacedemonians with what manner of Veſſels 
they ſhould ſail. All Hiſtories are full of ſuch Preſidents, 
which Princes have Enacted either upon Agreements en- 
forced upon the Conquered, or Capitulations betwixt 
them/and others their equals or inferiors for mutual con- 

The f impoſing Cuſtoms, Gabels, and T 
| ... 3.: The power of impoſing Cuſtoms, Gabels, and Taxes 
Jpn. Paereet pon thoſe that Javigate in their Seas, or otherwiſe fiſh 
Falius Paucius therein , which they do upon ſeveral rightful claims, as 
«: Dom. Maris proteCting them from Pirates, and all other Afts of Ho- 
Adriatic. A{vilities, or aſliſting them with Lights and Sea-marks, for 
| . which' advantages -common Equity obligeth thoſe that 
= oy of og reap benefit thereby , to repay it with ſome acknowledg- 
fol. 63. Cale ment, which ought to be proportioned according to the 
Chamberlain favour received , andthe expence which the Prince 1s at 

of Lon#2n. tocontinne it unfo them, 

4. Asit.is incumbent 6Nh a Prince duly to execute Ju- 
ſtice in his Kingdoms by Land , ſo the Sea being his Terri- 
tory , it is requiſite 'and a neceſſary effect of his Dominion, 
that he cauſe Juſtice to be admimiſtred in caſe of Maritime 
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5. That incaſe any Ships navigate in thoſe Seas, they 
ſhall ſalute - his floating Caſtles, the Ships of War, by 
lowring the Top-ſail , ſtriking the Flag (thoſe are the moſt 
uſual conrſes) in like manner as they do his Forts upon 
Land; by which fort of ſubmiſſions thefkare put in re- 
membrance, that they are come into a Territory wherein 
they are to owne a Soveraign power and Juriſdiction, and 
receive Protection from it. 

Theſe are the proper effefts of a real and abſolute So- 
veraignty over the Seas, which how they are poſſeſſed by 
the Yeretians, this enſuing account will declare. 

The Gulph of Yerice is nothing elſe but a large Bay 
or Inlet of the Sea, which entring in betwixt two Lands, 
and ſevering them for many miles continuance, in the 
end receives a ſtop or interruption of further paſſage by 
an oppoſite ſhore , which joyns both the oppoſite ſhoxes 
together : It is called the Gulph of Yerice , from the City 
of Yemce, ſituate upon certain broken: Ilands near unto 
the bottom thereof : it is alfo called the Adriatich Sea, 
from the Ancient City Aaria, not lying far diſtant from 
the former ; from the entrance thereof unto the bottom 
it contains about ſix hundred rakan miles, where it is 
broadeſt it is an hundred and fixty miles over, in others 
but eighty, and in moſt an hundred. The South-Weſt 
ſhore is bounded with the Provinces of Puglia and Abruz- 
20 in the Kingdom of Naples ; the Marquiſate of Ancona 
and Romagrnia 1n the Popes State; and the Marquiſate of 
Treviſana in the Venetian State : The North part of it , or 
bottom, hath Frizis for its bounds; the North-Eaſt is 
limited by 1fria, Dalmatia, Albania, and Epirme : whereof 
I/tria doth not ſo entirely belong to the Yeretians, but 
that the Emperor as Arch-Duke of Gratz, doth poſleſs 
divers Maritime Towns therein ; in Dalmatia , faving 
Zara, Spalato, and Cataro, they have nothing of impor- 
tance, the reſt belonging to Raguſa and the Turks - in 
Albania and Epirus they poſſeſs nothing at all , it being 
entirely the Twrks ; ſo that he who ſhall examine the cir- 
cuit of the Sea, which muſt contain about twelve hnndred 
miles, ſhall find the ſhores of the Yenerian Signory not to 
take np two hundred of them , omitting fome ſcattered 
Towns and diſperſed Iflands lying on the Turk; ſide of 
the Aariatick,ſhore, ; 
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For the ſecuring hereof from the depredations of Pi- 
rates, and the prefences of divers potent Princes, as the 
Pope, Emperour, King of Spai», and the Greet Turk, 
who each of them have large Territorries lying -there- 
upon; alſo to cauſe all Ships which navigate the ſame to 
go to /enice, and there to pay Cuſtom and other Duties, 
the Republick maintains continually in ation a great 
number of Ships, Gallies, and Galliots ; whereto alſo they 
add more, as there may be occaſion , whereof ſome lye 
about the bottom of the Gulph in /#r:a, others about the 
Ilands of Dalmatia to clear thoſe parts of Pirates, who 
have mach infeſted thoſeSeas; and others and thoſe of moſt 
force have their ſtation in the Iſland of Corfu and Srandia 
tia Naus In the ficlt of which commonly reſides the Captain of. the 
ir Hiſtory of ©pþ, whole office is to ſecure the Navigation of the 
Penice, lib. 1x. G#!ph, not only from the Corſazref, but to provide that 
fel. 445, 447, Neither the Gallies or Ships of the Pope or King of Spazr, 
448.  - nor Great Txrk, do ſo much as enter the ſame, without. 
permiſſion of the Signory ,' and upon ſuch conditions as 
beſt pleaſe them, which they are ſo careful to effect, 
that in the Year 1638. the Turkiſh Fleet entring the Gulph 
without licence, was aſſailed by the Yenetian General, 
who ſunk divers of their Veſſels, and compelling the reſt. 
to fly into Yalona,, he held them there beſieged, although 
the ſame City and Port whereoa it ſtands, be under the 
Juriſdiction of the Grand Sigmior 5; and notwithſtanding: 
that'4 great and dangerous War was likely to. enſue there- 
upon betwixt the Grend S:gmior and the Republick,, be- 
cauſe the Yenetian General being not content to have 
chaſed them into their own Ports:, did moreover than 
that ſink their Veſlels, and landing his Men , ſlew divers: 
of their Mariners , who had eſcaped his fury at Sea; yet 
after that a very honourable Peace was concluded again 
betwixt them, wherein amongſt other things it was a-, 
greed, Fhat it ſhould be lawful for the Yenertians, as often” 
as any Tarkifh Veſſels did without their licence enter the. 
Gulph, to ſeize upon them by force, if they would not 
otherwiſe obey, and that it ſhould likewiſe be lawful for - 
them ſo'to do within any Haven, or under any Fort of 
the Grand Signiors bordering on any part of the Yeneriarr, 
Gulph : So jealous hath this RR been in all times 
oo permit any to fail the Gylph, that in the Year 16 Pos 
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of Pi- ; (as Palatizs relates) that Mizry, Siſter. to the King of De Donin. 214- 


as the 
Turk, 
here. 
ne to 
uties, 
great 
they 
e lye 
t the 


King of Hungary , the $ aniards deſigned. to tranſport her 
from Naples 1n a Fleet of their own, the Yener;ans ſuſpect- 
ed that they had an intention hereby to intrench upon 
and privily to undermine, by this ſpecious Preſident, tha 
Dominion of the Sea which the Signiory had continued 
inviolate time ont of mind ; and that they took this op: 
portunity when Yenice was involved with a War abroad, 
and infeſted with the Plague at home, ang therefore not 
in a condition to oppoſe their progreſs. The Spaniſh Am- 
baſſador acquainted the State, that bis Maſters Fleet was 
to convey the Queen of Hungary , beitig his Siſter, from 
Naples to Trieſts : The Duke replied , That. her Majeſty 
ſhould not paſs but in the Gallies of the Republick ; the 
Spaniard replied thereat, pretending that they were in» 
fetted with the Plague : The Senate being conſulted, came 
to this Reſolution, That the Siſter of his Catholick Ma- 
jeſty ſhould not be tranſported to Trieſts any other way, 
than by embarking in the Yenetian Gallies , according to 
the uſual manner, of the Gulph; and that if the Ambaſ: 
ſadour would acquieſce: therejn , her Mgjeſty ſhould be 
attended and uſed with all that reſpect and deference 
which became her Quality : But f ſhe proceeded any other, 
way , the Republick, would by force aſſert her proper Rights, 
and attaque the Spaniſh Navy as if they were Enemies , and. 
in Hoſtile manner invade them. Whereupon the Spaniard 


| was compelled to deſire the favour of themi to. tranſport 
Fe Queen in their Gallies, which Antonio: P:iſano did per. 


orm with much ſtate and ceremony ; and the Courteſie 
was acknowledged by the Courts of the Emperour and 
King of Spain. - . 


3 Spain, being eſpouſed to the Emperours Son Ferdinand 7 (2. G6. 


XIV. The Maritime Dominion: by the Laws of England Sddm. Mare *: 
were always accounted the Four Seas; ſuch as are born Ci: 2. 5:24» 
thereon, are not Aliens, and to be within them, is to be Fitzberb. prote- 


within the Legeance of the Kixg and Realm of England. 
The Records in the days of Edward the Third and Henry 


ion, tit. 46. - 
Seld.ibid. C.2To 
Coke 4. Inſtit, 


the Fiſth proclaim it ,- that thoſe Kings and their Progens- fol. 142: 


tors had ever been Lords of the Seas : and amonglt thoſe 
many great Inſtances of proving the Soveraignty of the. 


* ſame, is that famous Record of Edward the Fir} .and Philip 


the Fair of France , 11 which were the Procurators of mol?, 
| 5 Nations 


Of the Flay. 


Nations bordering upon-the Sea throughont Europe , as 
the Genoeſes, Catalomans, Almaines,  Zelandeys,, Hollay. 


| 


ders, Freiſlanders, Danes, and Norwygians , beſides others | 


under the Dominion of the Roman German Empire , where 
all joyntly declare, That the Kings of England, bp right 
of the ſatd Kingdom from time to time, whereof there is 
no memoztal fo the contrary, habe been i peaceable pof- 
ſeſſion of the Soveraign Lozdiþip of the Seay of England, 
and of the Iſles within the ſame , with power of niaking 
and eſtabliſhing Laws, Statutes, and Pzobibitions of 
Arms, and of Sbips otherwiſe furnifþed than Werchant 
Wen uſe tobe, and of taking ſurety, and affozding lafe- 
guard tn all caſes Where nd ſþall require , and of o2der- 


Pideparr of Ig all things neceſſary foz the maintaining of Peace, 


the Record, Right and Equity among all manner of people, as well of | 


ofher Dominions , as their own paſſing thzough tbe ſaid 


Seas, and the Soberaign Guard thereof. _ 
By which it plainly appears, That the Kings of Er. 


land had then been in peaceable poſſeſſion of the ſaid | 


Dominion by immemorial Preſcription , that the Sove- 


raignty belongeth unto them , not becauſe they were 


Domins utrinfque ripe, when they had both England and 
Normandy , and were Lords of both ſhores ; (for Edward 
the Firſt at that time had not Normandy) but that it is 
na the cafe 12ſeparably appendant and annexed to the Kingdom of 


9 Eliz.inB.R. England , our Kings being Superiour Lords of the ſaid Sea, | 


$ Fobn Con- by reaſon (as the very Record mentions) of the faid 
fables, porn Kingdom : and fince that the Soveraignty of the Sea did 
S: part 72-5 always appertain unto the Engkſh King, not in any other 


OE - 2a Right than that of the Kingdom of England ; no Prince or 


ifs miſtaken; Republick ought or can donbt the Title by which our þ 


for the right preſent Claim 1s deduced ; *tis in right of Britanma , that 

unto the Sea the ſame is challenged, *twas in that right the Romans 

fFom thecor. DEld it : the Claim juſtified Edward the Third and his Roſe 
7 pol- ; 

feffion of the Noble, though there are other reaſons regarding the 

ſhores; for the Lancaſtrian Line , which yield a Colour for the uſe of the 


Sea and Land 


make diſtin& Territories , and by the Laws of England the Land is called the Realm, | 
but the Sea the Dominion 3 and as the Toſs of one Province doth not infer that the 
Prince muſt reſign up the reſt ; ſo the loſs of the Land Territory doth not by concomt- 
eancy argue the loſs of the adjacent Seas. It 1s no more neceſſary that every Sea-Town 
fhould command an hundred miles at Sea, than that each City ſhould command an hun- 


dred miles by Land, 7uliig Paucius de Dymins Maris Adriatici. 
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S Port-cmllis in the Royal Banners of England; yet as in re- 
ference to the Maritime Dominion Henry the Eighth did em- 
belliſh his Navy Royal therewith , and Queen Elizabeth 
ſtamped it upon thoſe Dollars which ſhe deiigned for the _ | 
Eaſt-India Trade, ſignifying her Power of ſhutting up- the 40 Doming 
Seas , if ſhe thought fit (as by a Porr-cullis) with the Navy 1500» 
Royal; this Domimon of the Britiſh Seas did Authenticate 
the Proclamation of King Fames , ordaining the Flemiſh at Anno Domini 
London and Edinborough to take licence to Fiſh : this juſti- 1509 = 
fied the like Proclamation by the late Royal e Hartyr King Anno Domini 
Charles, and warranted by the Earl of Northumberland in 1636. 
his Naval Expedition. | | 
That Preſcription is valid againſt the Claws of Sove- il. Fulbecks 
raign Princes cannot be denied, by ay who regard the Pande#s ofthe 
Holy Scripture , reaſon , the prattice and tranquillity of the _ of Nations 
World : and that true it is, the modera Darch bave pre- The King "y 
tended, if not dared , to challenge the Freedom to Fiſh gainſt Sir 7ohn 
inthe Britzſh Seas, by Preſcription, but it is likewiſe as true Byron. Bridge. 
that Preſcriptidz» depends not upon the Corporeal but the 4", fol. 23; 
Cil poſſeſſion , and that is retained , if claim be but made 7435: 
2 +ſo often as to barr the Preſcription,, the which hath been 
always made eyident ; firſt by frequent Afeda/s, next by 
puniſhing thoſe that refuſed it as Rebels, by guarding of 
it; and laſtly by giving Laws time out of mind on it, 
which evidently proves that the Civil poſſeffion is not re- 
linquiſhed z and eur Kings conſtantly claiming the Domj- 
nion of the ſame , none elſe pretending , all Nations aC- 
knowledging it to be in them, and the ſame never que- 
ſtioned, till thoſe modern Dutch (of yeſterday) aroſe. 
XV. The importance of the Dominion of the Sea unto 
this Nation, is very great,. for on that alone depends our 
Security, our Wealth, our Glory z from. hence it is thae 
England hath a Rigbt to all thoſe advantages and emolu- 
ments, which the Yexetian Reptblick draws from the. 
eAdriatick, Sea, where the Ships of the Grand Signior, of 
the Emperour , King of Spain , and Pope pay Cuſtoms, to 
maintain thoſe Fleerts, which give Laws to them within 
the Glph; *tis hereby that the E-gb/h can ſhut up, or open 
theſe Seas for Ships or Fleets to paſs or repaſs them ; 
whereto Queen Elzabeth had ſo ſpecial a regard, that. 
when the King of Denmark, and the Hanſiatick Towns 
folicited her Majeſty to permit them free paſſage, they 
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tranſporting Corn into Spain , ſhe refuſed them; and þ 
Pide poſtea in when a Proteſtant Fleet of Hamburgers and others, had | 


Chap. of Cu- preſnmed to do ſo, notwithſtanding her prohibition , ſhe 


pomgil 111; Cauſed her Navy Royal to ſeize, take, burn, and ſpoil them, 
Sod ; when they were palled her Maritime Territory , within 


ſight of Zibon; yielding this reaſon for her juſtification, 
That they not only relieved her Enemy with ptoviſions, 
but had pzeſumptuoufly-made uſe of her Seas, Without 
tbtaining her Koyal Permiſſion foz ſo dotfig # 'tis from 
hence that the Crown of England can jultly demand an 
account of any Ship or. Ships occurring in thoſe Seas, 
what's their buſineſs, and what their intentions are ; and 
prohibite any Prince or Republick, to enter there with 
potent Fleets, without preacquainting his Majeſty ,, atid 
obtaining his Royal Permiſſion ; without which Doi. 
nion and Soveraignty , England can never live ſecure on 
ſhore, it being eaſie for any Foreign Fleets to amuſe us 
with ſpecious pretences , and in their paſſage to invade 
and ſurpriſe us. Thus while the T#rk pretended to fail 
| for Malta, he occaſionally pofſeffted himſelf of Canea, in 
Selden ib, 1» the Ifle of Candia many ſuch preſidents do occur in Hi- 
Fs $4. ſtory : And in fear of ſuch ſarpriſal, the Achenians (being 
Lords at Sca) did exclude the Perſean Monarchs from 


ſending any Ships of War into any part of the e&gear } 


Sea, Khodian, Carpathian, and Lydian Seas , and that 


which tends to the Weſt, towards Athens; the like cau- | 


tion was nſed by the Romans againſt Arntiochwm and the 
Carthaginians;, and the Turk, prohibits all Nations, faving 

Albert. G:ntil, his Vaſlals, to enter the Black Sea or Pontus Euxinn, and 
_ Aoyecer. alſo the Red Sea; and that *tis by virtue and force of this 
" ap<a ngk y Right that the Brizzſh Nation can drive on their own Com. 
CookesLetcerto: METCE, navigate themſelves, and permit others ſecurely 
Sir 7740. Bovell tO trade with them. *Tis true that the Dutch have pre- 
April 16.1635. ſumed ſome years ſince, to violate the ſecurity of the Br:- 
tiſh Seas, by the attacking the Allies of Exzland, not only 

| within the Britzfh Seas, but in her Harboxrs, attempting 
* The fight of to purſue a French Veſſel up almoſt to London, and have 
the Dutch wich more than once * attacqued theSpaniſh Fleets in herRoads, 


che Spanz . , 
Bn: = under the protection of her Caſtles, and that againſt the 


Downes , 1639. Scilicet hoc ſaftum Hollandorum oft contra quſtitiam omnem pro carto , & 
eontra reverentiam' que partibus & tirritorits debetur aliens. Alh, Gent. Biſpan. Advocate 
I965'1, caps 143 TY Os OO” | 
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Laws of Nations, and the Peace of Ports, in which for the 


ſatisfaction for indignities of that nature, though ſlow, 
yet are ſ#re, and ſhould ſuch as thoſe have been longer to- 
lcrated, beloved Britannia muſt become a proſtitute , by 


a Confederation of thoſe States , or take Paſ-ports for her 


Commerce ; but the Royal Martyr's goodneſs was no 
longer to be trod on , his Heart and his Cauſe were good, 
and though thoſe unhappy Times (which were crooked 


to whatſoever ſeemed ſtraight) did hinder the accom-. 


pliſhments of his entire intention for ſatisfa#ion ; yet 


| thoſe whom the juſt God of Heaven was pleaſed for a 


time to permit as a puniſhment to this Nation to rule, 
did not want 1n the fx filing z for ſo ſoon as he was plea- 
ſed to ſtay the fury of the /nteſtine Sword, their hearts 
took fire from that flame that had formerly been kindled 
in that Royal Breaſt, and having prepared a Fleet, in 
order to the treating as Souldiers with Swords in their 
kands , they were in the like manner aſſaulted in their 
Territories in the Downes ( but the Dutch found then 
what it was (though two for one) to aſſault a Bririſh Lyon 
at the mouth-of his Dez) intending, if poſlible, to have 
defkroyed the Engliſh Power , but were fruſtrated in their 
deſign, being ſeverely beaten home to their own doors ; 
and afterwards thoſe that then had got the Engi:ſh Sword 
in their hands, begun to conſider that the Yi&ory mult 
be purſued , as a ſeaſon fit to aſſert their Ancient Right and 
Soveraignty of the Sea, and then thoſe people thinking 


| that the odds before was not enough to deſtroy the Britiſh 


Fleet , they equipt out a Fleet greater and far more nu- 
merous than the Engliſh, under the Admirals, Van Trump, 
DeWitt, the two Evertſons, and Ryyter ; but they ſuf- 
fered the ſame Fate as their former, about ſome thirty 
four of their Ships on the Coaſt of Flanders, burnt and 
taken, and the reſt chaſed home to their Ports; and not 
long after followed the total defeat of their Naval For: 
ces, accompanied with the death of Yaz Trump by the 
Engliſh, under the Admirals, Blake and Monk, who had 
ſink and fired about thirty more of their Ships of War 
(no quarter being given till the end of the Battle) fix 
Captains, andabout a thouſand er were taken Prijoners, 
and. about fix thoufand ſlain. Of. their Preſumpt/ozzs ſince 
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(amongſt other things) in denying the duty of the Flag, 
and what puniſhment and check they have had for the 
"+ ſame, to what condition they have been reduced, and 
made to acknowledge that Dominion and Superiority to 
* Offered tro that Crown (under which their Arceſtors humbly * be. 
Queen Elix. 5” 24 the acceptance of the Soverargnty of the Nether- 
Cette-cy entre lands; might be annexed and protected) is now freſh in 
road es merte. our memories; ſo high and of ſo great Importance is this 
zen une confi 4 . ; | 
deration facs- Dominion and Soveraignty ſignified by the Duty of the Flag 
ale, Que 1a con- #n the Britiſh circumjacent Seas. | 
Junftion deſdits | 
Pays de Hollande, Zelande, Frize, & des Villes de I Eſclux, &# Oftende en Flandres, avec les 
Royaumes de voſtre Majeſte, emporte & ſoit Empire de la Grande Mey Oceane z & par con- 
ſequent une bn. & Felicite perpetuelle pour les Subjefis de Toſire Sereniſſime Majeſte. 


up Stows Supplement to Hollingſhed, 4n. Dom. 1585. Vide Sir Walter Ralcighy 
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CHAP. VI. 


Of the Right of Pzeſſing oz Serzing of Ships 


8 II, whether the Ships of Nations who , 


; VI, That ſuch a Right of compelling 


02 Pariners foz Serbice Publick, 


I. That ſuch Right zs excepted in the 
Law of Dominion. 


Men to ſerve in Naval Expedi- 
tions may be. 

VII. 0bjettions legal reſuted. 

VIIL. Of the ancient pus:iſhment of 
ſuch aeſerters of the Kings ſervice. 

IX. Concerzing the ſeueral Statutes 
this day in force toxching Mari- 
ners and Souldiers. 

X. Whether 3t be lawful for a pri- 


are in War at the ſame time , may 
be preſſed, the danger being equal. 
III. Whether this Right extends to 
Ships to fight, and no more, or 
gives 4 power to trade. 
IV. By the Laws of England the 


King may ſeit. vate Man to execute Juſtice on 
V. The reaſon why ſuch power was | ſuch as fly and deſert the ſervice. 


veſted in the Admiral. XI. Where a general Commiſſion td 
| given to Men to execute Juſtices 


LP HE Gvil Law, though it can command nothing 

which the Law of Nature forbids, nor forbid what 
it commands; nevertheleſs it may circumſcribe natural 
liberty , and prohibite what was naturally lawful : and 
alſo by its force antevert that very Dominion , which is 
naturally to be acquired. Hence it is that Princes, by 


© the Law of Nations, may acquire a Right of uſe, of things 


that da belong to private perſons ; for property hath not 

(as hath been ſaid) ſwallowed up all that Riphe, which 

roſe from the common ſtate of things; becauſe as all Laws 

are to be conſtrued as near as poſlible to the intention of 

the Makers, ſo we muſt conſider what was the mind of 

thoſe that firſt introduced ſingular Dominions : now the 

Rule to conſtrue that , muſt be as near as poſſible to na- pnna, aut 121% 
tural equity , and that in extreme neceſlity that old right aut neceſario 
of uſing things ſhould revive as if the things had remained facinoreretenta. 
common , the ſame ſtanding with the intereſt of all hy- 5% #%. 24+ 
mane Conſtitutions; and therefore in the Law of Domi- 

nion extreme neceſſity ſeems excepted. - Hence it is that 

the Veſſels and Ships of what nature or Nation ſoever 

F 4 that 
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* F. de Navi- * that ſhall be found riding in the Ports or Havens of any ſd : 
_ eg Prince or State , may be ſeized on, and imployed upon [| | 
and Pekius on 42y fervice of that Soveraign that ſhall ſeize the ſame, WW | 
the ſame Law. being but a harmleſs utility , net diveſting the Owners of | 
- their intereſt or property. ; | 
I. If a Ship of the King of Denmark be in the Port of 
Loridon , and the Swede is in War with that Prince ; and 
it happens at that time the King of Britain is in War with 
the Spamiard, now the Poſleſſor is here preſſed with an 
equal neceſſity, and by the ſame argument is rather ob- 
liged to the defence of his own Country than another, 
Quidni inim whether by the Law of Nations the Ship ought to be de- 
(inquit Cicero) BRined, hath been doubted ; moſt certain they may : who 
quando. fine de- would not pluck a ſhipwrackt Man from his plank, ora 
qe by #7” wounded'man from his Hotſe , Tather than ſuffer himſelf 
municet ,. in 56s £9 periſh ? to light which isa ſin, and to preſerve, the 
gue fuzt accipi- higheſt of wiſdom ; beſides , in the taking of the Veſſel 
enti utiiia,dan- the right is not taken from the Owner ,, bur only the uſe, 
tn01 moleftz? which when the neceſſity is over, there is a condition of 
$. de office I, reſtoring annexed tacitly to ſuch a ſeizure. hs, 
And doubtleſs the ſame right remains to ſeize the Ships 
of War of any Nations, as well as thoſe of private intereſt, 
_ _ the which may be imployed as occaſion ſhall be preſent; 
T wo Exytd-ti- 5g the Grecians ſeized + on Ships of all Nations that were 
he in Ports, by the advice of Xenophor ; but in the time pro- 
vided food and wages to the Mariners. ' 

- JIE. Whether this Right extends fo far as to give Prin- 
ces a power to ſeize in order to traffick, may be ſome que- 
ſtion ; certainly if the Traffick be for ſuch Commodities, 

xo E4.3.11.16. as Maſts, Timber; Tar, Powder, Shot, or other Commod:- 
I2. '| . _.ties or Accoutrements of Arms, or Naval proviſions of 
$ offence neceſſary for the defence of the Realm, it may be 
Ver g1 done (bur then it is juſt, #azght * ſhould be paid) for what 
Exchequer, - Þort can it do me tolet another have my Boat to paſs over 
_ a Ford, ifthe rewards me? and if that be anſwered, the 
| c_ are at ng prejudice , for this is but a harmleſs 
utility. : 7 i G40 
. IV. By the Laws of Englandthere is no queſtion, but 


12 E.3. in the 3 « | : 
ElackBook of the King may ſeize, andir appears by very many ancient 


the Admiralty Records, that he might do it 3 and-it was one of the Arti- 
won and 27. cles of Enquiry amongſt others, Jtem, foit enquis de 
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autre raifonable canſe per les Officers du Roy , ou de 24 alam 
Admiral, & debeiſent Arreſt, 6 par les quelles avant- 22 & 2-”. 13. 


dictes Nets font emmenez 6 retamer les PBariners qui 
ſont ozdonnez pour le ſervice du Roy 5 6 f| retrarent , & 
en cas que homme ſoit endite qui la debzuſe 1'Arreſt en ſa 
Net arreſtee pour le ſerbice du Koy , « de ce ſoit convice 
par 1+ il perdza ſa Nef |i!l na grace du.Roy ou du hault 
Admiral, & pour ce quil a efie pluſieurs fois debatu en 
Angleterre pour les arreſtes des Nets , quant le Kop a*- 
mande Sergeants d'Armes , ou autre Piniſtres pour ar- 
reſter Nets al ceps du Roy, &les Seigneurs des Nefs ſont 
venus debant 1'Admiral, &6 all:gment que leurs Neis 
neſtorent mye arreſtees, ozdonne eftcit au temps du Rop 
Richard le Primier a Grimsby per adbts de pluſteurs Set- 
gneurs du Royalme , que guant Nefs ſeront arreſtees 
pour ſerbice du Roy, que le Koy eſcripza par ſeg Lettres 
Patentes a I'Admixal d'arreſter les Nefs plus ou moins 
a la boulente du Roy, s f:lon ce guil a beſoin, @ Admiral 
eſcripza au Roy ou au Chancelier d'Angleterre les noms 
des Nefs ainſi arreſtes aſemblement abec les noms deg 
Seigneurs 6 Waiſtres d'icefies, 6 en tel cas le Sergneur 
de la Nef ne le Maiſtre ne viendzont pas a dire que la 

. Kef neftoit mye arreſtee ne a ce ne ſeront op3 , and that 
upon ſuch Arreſts broken, the parties might be puniſhed 
and fined. 

Again, Inquiratur ſi arreſtatus , ad ſerviendum Reg! jre- 
git arreſtum , hujuſmods tranjereſſor ſtat in gratia Regia ſive 
Admiralli ſui utrum voluerint committere Carceribus manci- 
pandum vel finem facere , tn hac parte ſi arreſt um hujuſmoai 
fattum manfeſtum fuerit cognitum. oe 

If the Adnzal by the'Kings Command arreſts any Ships 
for the Kings ſervice, and he or his Licutenant return 
and certifie the Arreſt or a Liſt of the Ships arreſted into 
Chancery , no, Maſteg or Owner of the Ships fo arreſted, 
fhall be received to plead againſt the return, pur ceo que 
Admiral 6 ſon Lieutenant font de reco2d. | 

Item , Inquirendum de omnibus N avibus que ad ſervien- 
dum Domino Regs ſuper mari arreſtate fuerint & poſtea 
Domini poſſeſſores , ſrve Magiſtri delo & fraude a ſervitio bu- 
hnſmodi ſe ſubtraxerunt in deceptionem Domini Regus , qui 
ſ6.inde poſtea indjftati fuerint , & convicts ſuper hoc , naves 
16 Domino Regs ſorisfatte per orajnationem = Regie 
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Richardi Primi; & ſi Domini, Poſſeſſores, vel Maciftri h 
{modi inde corams Domino Rege & Cancellaria ſuo per ah 


guas allegationes fe aut naves hujuſmodi excuſare voluerint, ſe 


Admirallu vel locum tenentes ſus per Literas ſuas Patentes de 
arreſto hujuſmods fatto fidew fecerint pleniorem, Domini, Pof. 
ſeſſores, aut Magiſtri preditts nullo modo audiri debeant , ſeu 
e15 fides quovis modo adhibers , eo quod Admiralins 5 locum 
tenentes ſus ſunt de recordo, - 

And if the Ship fo arreſted break the Arreſt, and the 
ro. Arg. of Maſter or Owner thereof be indited and convitted de- 
Hampdens C. bant I'Admiral, by the Oath of twelve men, the Ship ſhall 
called theShip be confiſcate to the King, which power the General main- 
; money C-fol- rajng in all places where he has power, and the ſame ſeems 
19, 0 1" tobeprovided for in the latter Clayſe of 15 R, 2. Ca. 3. 

By King Gthelred, bis B:ſbeps and Nobles in the G:neral 
Spelmannz Con- Conncil of Enbam Ano 1009. for the ſetting out a Fleet 
cil. Tom. fol. eyery year, and the puniſhmert of thoſe who hurt or 
$20, 53k fpoiledanyShip, or deſerted the ſervice, eſpecially if the 

King was preſent in the Expedition , amongſt others it 
was EnaCted , Sz quis Navem in Reipub. Expeditionem deſug- 


natam vitiaverit , damnum integre reſtituito & Pacem Regis - 


violatam compenſato ; ſi vero ita prorſus corruperit , ut dein- 
ceps nibili habeatur , plenam luito injuriam & leſam preterea 
Hajeſtatem. So Sir Henry Spelmans Verſion out of the 
_ Copy renders it, but the ancient Copy hath it more 
argely. 
Spelmanns fol. Nats per ſingulos annos ob patris defenſionem & munitio- 
528. expeditio nem preparentur , poſtque Sacroſanitum Paſcha cum cunttis 
Navalhe utenſilibus competentibus ſimul congregentur ; qua ugitur etiam 
TH pena dignt ſunt , qui Navinm detrimentum un aliquibus per- 
ficiunt ? notum eſſe cupimus , quicunque aliquam ex Navibus 
per quampiam iuvertiam vel incuriam, vel negligentiam corru- 
perit  & tamen recuperabilis ſit ; is Navss corruptelam vel 
ffratturam ejuſdem per ſolidam prius recuperet , Regique deinde, 
ws. pro ejuſdem munitions frattura ſibimet pertinent. rite 
erfolvat. 
F Moſt certain it is, that the Kings of England have in all 
Apes, by their Writs and Patents, commanded not only 
the Aamiral, but the Wardens of the Cinque Ports and 
others, to arreſt and provide Ships of War and other 
Veſſels, and impreſs and provide Maſterg.of Ships , Sea- 
men, Mariners, and all other neceſſary Tackle , on, 
z I Oh ; Q- o? -0  » * fu , an 
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! and Proviſions for Ships, for the defence of the Sea and Kot. Scotie 10 


the Realm againſt foreign Enemies, or for tranſporting o — = 


of Armies paying their fraight (if not bound thereto by te: ; 
nure) as well as to elect and provide all ſorts of —_— wg _ 
Carpenters , and other Officers to be afliſtants in their 
ſcyeral Expeditions. 

But Fiſhermen or Mariners preſſed for the Service, are 1 z1;x. cap.13. 
not to be imployed as Souldiers , but only as Mariners ; Ye Stat. 16, 
unleſs it be in caſes of great neceſſity , or bound thereunto 27 Car- 1.c.15. 


| by Tenure, Cuſtom, or Covenant. 


And Watermen that ſhall withdraw themſelves in time , ,, SAS. 


of preſſing, ſhall ſuffer a fortnights impriſonment, and be ;, 16; 


prohibited to row on the Thames. | 
V. Thereaſon why the Admirals had ſuch power given 


| them, was becauſe they being ſometimes called Capitanes, 


and Gubernatores Flotarum , they had their ordering and 
governing of the Ships of War, and the raiſing and fitting 
up ſych Ships for the Navies, as they thought fit ; other 
times called Cuſtodes Maritimarum partium, their duty be- 
ing to provide all Naval proviſions, as well to ſupply the 
Kings Navies occaſions,as to gratifie any other of theRings 
Friends, when diſtreſs ſhould conſtrain them to touch 1in 
his Ports, that his Subjects might receive the like retalia- ,,., ... . 
tion again z they were called Capitane: Nantarum & Ma hrs GUT 
rinellorum , as in reference to the deciding all differences :; tir. Aamir. 
amongft thoſe in the Kings ſervice , and puniſhing of Lambert 4r- 
ſuch as tranſgreſſed ; and as the place was great, ſo the #0" tt. Ad- 
power was large, eſpecially in all things belonging to the 19419 43 
N avy-Royal , in which they had the Supreme ruſe and Go- 
vernment in all things belonging to it. He fate formerly 
in the Kings Houſe, and there kept his Court, as the 
French Admirals do at this day at the Marble-Table, in the 
Kings Houſe at Paris. | 

And although there ſeems no queſtion but the King 
may preſs Ships, yet there have been thoſe who ſeem to 
doubt, if not to queſtion , whether he may preſs men to 
ſerve ; for my own part I think he may , my reaſons are 
theſe : It is lawful for every man to addict and yield up 
himſelf to whom he pleaſeth, as appears both out of the Exod. 21. 6. 
Hebrew Law and Roman Law; why then may not any 1nfit. de Zwre 
people , being at their own diſpoſe , give up themſelves 297 S- je7v# 


to their Prince of Soveraign, ſo as to tranſcribe the right ppg Gnea, 
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of commanding their aid and help, as ofcen as need ſhall 
require (it is not here inquired what may be preſumed in 
a doubtful caſe, but what may be done in point of right) 
molt certain ſuch a power may well be done , and that 
grounded on great reaſon ; as if the Common-wealth 
ſhould: happen to be invaded by ſuch a one as ſeeks not 
only the ſubverſion of the Government , but the deſtru- 
Ction of the people, and they can find no other way to 
preſerye themſelves, but that the Supreme power ſhould 
be veſted with ſuch a Prerogative, as to inforce or preſs 
the Inhabitants to ſerve in Arms in the defence of the 
ſame, and the contempt of which to puniſh ; or if they 
ſhould be oppreſt with want, and that ſupplies of provi- 
ſions can no ways be had, but by compelling another by 
force to. exhibite the common offices of humanity to a Na- 
tion in whoſe Territories a famine rages, that the Inha. 
bitants ſhould on ſuch extraordinary occaſions be compel- 
led by force to ſerve in Arms, 

And this Dominion may be obtained ſeveral ways, ei- 
ther by a voluntary reſignation to a Conqueror, as they 
of Capua to the Romans , Our Land, the T emples of our Gods, 
all Divine and humane things we yield up into your hands, O ye 
Conſcript Fathers, Again, Freedom may be granted to all 
by a Conqueror , except Mariners, which ſhould in caſes 
of neceſlity be excepted, or that ſome Prince, who will 
not ſuffer any Mariner to go out of his Dominions, with- 
out ſubjefting themſelves to ſuch a reaſonable command, 
beſides the Majority of Nations on ſuch grounds, may ab. 
dicate from a part of them the entire Freedom of that 
member. : 

| Norare there examples of this kind wanting ; the Ger- 
mans are every one Maſter of his own houſe , but are al- 
moſt on every occaſion ſubject to their Lords , eſpecially 
in their Goods. The Irsſh Coſherers, which were reprehen- 


dimations, when the Chief Lord and his Retinue came to 


his Tenants houſe , they fed upon his proviſions till they 
were ſpent, all being ſolely at their devotion. And asto 
the Sea, the King of Britaip may at this day reſtrain Mer- 
chants or Mariners to paſs out of the Realm , without li- 
cence; and the various tenures that are introduced, which 
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is preſumed were ſince the Conqueſt , were no other but the 
will of the Conqueror ; for the right is not meaſured by the 
excellency of this or that form, but by the will. 
VII. And though it hath been conceived by ſome, that 
the King cannot preſs men to ſerve in his Wars, giving 
their reaſon, that of old he was to be ſerved either by 
thoſe that held by tenure, thoſe that covenanted by In- Coby 6. part. 
denture to provide men, or thoſe who contrafted with Cale of Soul- 
the Kings Officers for wages and entred into pay, or thoſe ng ; hy zde the 
that were if1 priſon for the Kings debts; but that only fl. - My 
extended to thoſe Wars that were by Land : not one : 
word itt all thoſe Afts, or Muſter Rolls, that any ways Ana the Sar. 
mention the leaſt of Mariners 3 and yet what vaſt Fleets whichprovides 
were in thoſe days? But on the other hand it hath been puniſhmencfor 
always accuſtomed to preſs ſuch ſort of men for the Naval _—_ kay 
Expeditions. The ancient Records that mention ſuch per- pjqe them. 
ſons ſubject to preſs by Law is that of 49 E. 3. commonly ſelves, does e- 
called * The Inquiſition of Queenborough , wherein it was vidence whar 
expreſly in charge amongſt others, to inquire of thoſe _ Common 
Mariners that were preſſed for the Kings Service, and de- ,q" 1 55 
ferted the ſame : So likewiſe by thoſe other Articles tran- preffing,which 
flated by Rowghton , it is in expreſs charge to the Fury to certainlywould 
preſent thoſe that being preſt to ſerve, brake the Kings never puniſh 
Arreſt, in order to their puniſhment; and in thoſe days it _— _— 
was eſteemed an high offence: and the Oath which the pj. 
ary then took being impanelled, was this : * 2. Ar. 49 Ex 
This here ſ* Py Lozd the Admiral , that J Jonathan 3. in che Black 
Naſh ſþall well and truly enquire foz our Loed the King, 29% of the 
and well and truly at this time then ferve ar this Court 722.47 35 
of th' Admiralty , pzeſent at moch , as I habe acknow- 1.55. 4-.10. 
leche, oz may habe by infomation of eny of mp telſows, 
of all mane Articles oz cfrcunſtances that touchen the 
Court of the Admirate and Law of the Sea , the which 
ſhall be grate to Me at this time 3 and I thereupon ſtoozn 
oz charged 5 and of all other that may renew in mp mind, 
and fn ſþall foz nothing lette,that. is foz to ſay, foz Fram» 
clife, Lozdſhip, Kinreden, Aliance, Freindſhip, Love, Le hy: 
Vatred, Enbye, Enemitee ,- fo? dzed of loft of Geodnee, fox 11;. 15. 
none other caſe that I ſþall ſoe doe, the Kings Counſeils, 
my fellows, mine owne , till and truly hele het oute 
fraude oz malengyn,' ſo God me help at the holydome, and 


Ny this 150k. 21. And 
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VIII. And astheenquiry yo ſtrict, ſo was the puniſh. | 

P | ment yery great : rem, qui fugiet a Domino vel ſocio ſus Þ 
Twi the pro timiditate bells vel mortus in conduttione __ Pigs 
13 C4r.2:c4p.9. expeditione navals vel terreſtri, perdat onme quod ſuum eſt, & 

jnam ipſins vitam , manu mittat Dominia ad terram quam ti 
antea dederat. 

IX. In the Service of the King two ſorts of perſons were 
always capacitated to attend the Navy-Royal in their Ex: 
peditions, the one a Salt-water Land-Souldier, the other 
a compleat Mariner or Sailer ; It was a doubt, whether 
{ſuch a Souldier, departing from the ſervice, were ſubjet 
to any other puniſhment than that of 2fartial Law, which 
can at no time be executed in England but when the Kings 
Standard is in the Field ; thereupon it was provided, 
That if any Souldier being no Captain, immediately ret ained 
with the King , which ſhall be in wages and retained , or take 
ahy preſt to ſerve the King upon the Sea, or upon the Land 
beyond the Sea, depart out of the Kings ſervice without licence 

of his Captain, that ſuch departing be taken , deemed, and 
adjudged Felony. And that all the Fuſtices 61 every Shire of 
England , where any ſuch offenders be takgn , have power to 
enquire of the ſaid offentes, and the ſame to hear and determine 
as they do and may do of Felony, &c. expreſſed in the Kings 
Commuſſion to them made, as though the ſame offences were done 
8s the ſame ſhire ; and alſo that the departing of ſuch Souldiers, 
and alſo their Retainers, if it be traverſed, be tryed in the 
ſame ©" where they are for ſuch a cauſe arreſted and ar- 


"Theſe Statutes were made , becauſe the Statute of | 
18 H. 6. Cap. 19. was looked upon aot to be ſufficient, for 
that that ACt had reference only to the ancient- Tenures, 
and thoſe that covenanted with the King to provide Soul- 
diers ; whereupon a queſtion aKerwards ariſing , whe- 
43 £3; ther ſeveral who having then taken preſt Money to ferve 
the Qwneen againſt the Rebels in Ireland, and had departed 
and withdrawi themſelves from the fervice, ſhould be 
within thoſe Statutes , in regard fome doubt ſeemed to 
cok: 6. prez, Ariſe on the ſame but it was reſolved by all the Judges of 
foi. 27, England, that thoſe two Statutes of 7 #. 7. Cap. 1. and 
3 H.8. Cap.F. are all one in effe&t, and were perpetual 
roar AQs : the great doubt and queſtion , whether the Statute 
men © of 18H.6; Cap, 1g, did extend to Mariners and _ 
erving 
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{ ferving on the Seas, and taking wages of the King , was 
ſocio ſu in | 


in Parliament not long before cleared in theſe words : 
That the ſaid Statute made 11 the eighteenth Year of the Reign 
of H. 6. in all pains, forſeitures, and other things, did, doth, 
and hereafter ſhall extend as well to all and every Mariner and 
Gunner, having taken or who hereafter ſhall take preſt or wages 
to ſerve the Queen Majeſty, her Heirs and Succeſſors to all 
intents and purpoſes, as the ſame did or doth unto Souldiers, 
any diverſities of opinion, doubt, matter, orthing to the comr 
thereof norwithſtanding « So that now Souldiers and Mari- 
ners deſerting the ſervice , did ſeem to be in the ſame con- 
dition 1n reference to puniſhment ; but-yet doubts and 
ambiguities have riſen, but I think the queſtion is now ſet- 
led by the Statute of 14. (ar. 2. cap: which provided fac 
both. Yide poſtea (ap. Df the Naval Wilitarp part. 

XR, If ſuch perſons fhall ſo deſert the ſervice, it hath wor folis ducs- 
been a queſtion, whether a private perſon under the ſame bus aliiſque po- 
obedience meeting with ſuch a deſerter , might not put #55 znna- 
him todeath; it hath been conceived that he might, and - _ Neg 
the act is lawful, and the party that lays him hath a true ,,,,4;,,,y,- 
right before God, as impunity before men : But that is run, ſed cuique 
to be underſtood partly by the words, and partly by the v9nts & !icer 
ſetter of the Law: for if the Law gives indulgence to © baneſtun o& 
paſſion , it takesaway humane puniſhment , and not the Z;,7;:.--7 
fault; as in caſe a Husband kilſs an adulterous Wife or mri, 
the Adulterer * in the aft; molt certain it is a provoca- publicas :tili- 
tion in the higheſt nature, and will juſtifie the ſyer : But *ates p70 /vzs 
if the Law reſpect the danger of future evil , by delay of —_— I yo 
puniſhment, it is conceived to grant right and publick ;;,, 12. :.10. 
power to & private man; ſo that he is not then in the ca- * Thar is as ro 


pacity of a private mag. entitle him co 


Clergy, and ſo 
it was ruled by all the Judges in B. R. M. 23 C4f+ 2, in the Cafe of one—— found 
; np” at Surrey Aſtizes 


ore Mr. Juftice Twiſdes , who flew the adulterer in the 
yery a&. Vide Arguſt. de Covite Dei citatam. Ce quicwnque, cauſa 23s qu. 8. 

And upon that very reaſon Queer Elizabeth denied the 4. 25 Eliz. 
conſtituting of a Conſtable , for the Tryal of Sir Francis ©& £iit-f0l.74. 
Drake, who ſtruck off the head of Donghry #2 partibus 
franſmarinis, , 

XI. Hence it is, that every man hath a licence given 


him to oppoſe force againſt plundering , and pillaging 


Sonldicrs ; and the next che fabſequent Law about deſer- 
£9r'S 


Df peefſing Ships and Pariners. 


Code Juſtin.tit, ters ſaith , Let all men know they havg a power given thei | 


quando liceat againſt publick, robbers and deſerters that run from their Co. 
anicutque. lours , and all are Miniſters of revenge for the. quiet of all; tg 

this purpoſe is that of Tertullian, Againſt Trajtars or pub: 

lick Enemies every man 5s a Souldzer : and herein differs the 
; right of killing of Exiles and Outlaws , or thoſe whom 
Tr was 1n force they call Banaitoes, from thoſe kind of Laws , becauſe 
in Eng/and Ull there proceeds a ſpecial Sentence, the Judgment of Ba. 
ofthe rm 5. niſhment or Outlawry being promulgated ; but here a ge. 
Eaw. 3. time, Neral Edidt, the fat being evident, obtains the force of 
Co. Inſt.128.B. a Jridgment or. Sentence pronounced ;z the Judgment of 
13 H.4-j0-4:5- the latter.muſt be according to the Givil Law, which yet 
37 2:5. fol-3- remains ftill in force., as to the Tryal of ſuch deſerters; 

which impunity for ſuch killing , ſeems allowed of at this 


day by that Law. 
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V. Of Princes equal the honour is to | XX Of Leagues concluded by Dep 
be paid by him #n poſſeſſion. ties, end the difficulties uſed to 
| VI. of Treaties by Princes unequal. | delay, by which defigus may ſecrets 
VII. Of Treaties ſecret and open. ly be carried one | 
© VIII. Of things requiſite for Princes | XXI. Confederation had on Leagues 
during ſuch Treaties. | made for carrying on ſome particu 
IX, Of places proper for Treatzess lar Enterpriſe 
8 XN. Princes where obliged to treat | XXII. Of the cauſes that generaſy 
| _ perſonally, and where not. . occaſion a Rupture. 
hmm XI. Deputies their demeanor gene» | KXII. Of the obligatzon on Conſe- 
rally conſidered zu Treaties. derates #n veſerence to Mutual $15 
XII. Of the Clauſes generally to Ge COUY'S. _ | 
conſidered in Treaties general and | RXIV. Of Aid granted to partiny- 
articular. {ar ahd common Allies when 73» 
XIII. Of the natute of Treaties ge- | ade by one another, and of Pro- 


\ P. 


8 XIV. Of Treaties to what end, and 
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| RVI. Of Leagues by way of Med3a- 


nerally conſidered as to their ends, | 

and where they determine by the 

death or difpoſſeſſion of a Prince, 
. and where not. 


how they have been ſirengthned in 
. England. , | 
XV, Of the cauſes ordinary procuring 
ſuch Leagues. 


tion tending to the procuring of a 
. general Peace with Warranty. 


fenſtve and offenſive , and of the | 


L I-T4Recatics are occaſioned 


teftien granted a People when op- 
preſſed, whether aed to ſuch may %e 
confillent with a League, 

XXV. Whether the Oath taken for 
the performance of the League be 
perſenal , or binds the Succeſſor, 
and of the interpretation of the 
fame. | | 

XXVI. Of Leagues made with 
Princes when driven out of they. 
Countraes, whether they remain. 
valed and firm. 

XXVIT. Whether Leagues may he er. 
tred into by Chriſti au Princes with 
Infidels, 


by a wiſe and prudent care 


of inſpecting the motions of Neighbours and oz 
C3 


hor 
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three Heads upon the Conſiderations, 


1. How a Prince ſhould govern himſelf with his | 


' Neighbours. 

2, In gaining a Credit among them, and to have a 

:  patt in their Deliberations. 

3. Is the main, which is to plerce into his Neigh. 
bours deſigns ; for thoſe Centers being diſcover. 
ed, a Prince eafily knows how to draw his Lines. 

II. In Treaties, the firſt thing to be conſidered is the 
manner of making the Overture; and therefore it may 
ſo happen, that of two Princes who are Enemies, the one 
will not ſeek unto the other for an accord; therefore the 
general Medium is, that the motion be propounded by 

* 412mton and Tome greater Prince, or by ſome Neighbour that is a 
a Steward of Friend to both *,, and ſometimes the Miniſters of two 
the Duke of Princes meeting accidentally, if they be imployed , yet 
2rmgrrig;bnne propound an Accommodation. When a Prince or State i; 
Carragio , to Exaſperated with another, and having gotten an advan. 
condole in tage, will often refuſe to treat any where but in his own 
their Maſters Country , nor that unleſs firſt ſought to by a ſubmiſſive 
_ ry 0 requeſt , as by Letter, &c. So they of + Holland and 
Marqueſs of !7</f-Frieſiand conſidering the miſerable diſtreſs and incor- 
Forcas, made Tigible diſorders of their people, did ſubmit thus to con- 


an overturefor feſs their.Errors. 

the Treaty of Peace berwixt Charles the Eighth and Lewzs Sforſe. f March 8. 1653. by 
Order of thoſe States, ſubſcribed Herbert Van Beaumont, and afterwards by @ Letter to the 
States General praying a Neuter place, 4pril 30. 1653- then by a Petition 2.2 Zune after 


Teo ab Aitzma fol. 819, 818, 825. 


I[I. Treaties are ated either by the interview of Princes, 


or by perſons ſufficiently Commillionate for that purpoſe. 
Thoſe that are by interview, have been often diſap- 
proved, though often practiſed ; but that depends rather 
on the eſtate of Aﬀairs, and the conformity and diverſity 
* of Honours, and manner of living of the Princes and their 
Y a1 wha people, than of the interview : that of Zewis the Eleventh 
= {yam Bocchus, With Duke Charles of Burgundy, and of the ſame King 
and delivered with Edward the Fourth of England paſt fairly : and in all 
tothe Romans 3 ſuch Treaties they govern themſelves in reference to their 
Cbaries the Se ſypplies,, according to the confidence which they repoſe 


V > . - - : 
a pes ear in each other. * But thoſe interviews of Princes have ever 


Treaty with the Duke of Orleans, flew tlie Duke , thengh a Soyeraign Prince. Mayer 
tips 35% Phil, Corines lip. gs Cap. 910 been 


jX 


their Aﬀairs, the which are generally reduced to theſe | 
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been obſerved dangerous; for Princes meaſure their equa- 
lity not by the extent of their Dominions, but by the 
abſoluteneſs of their Power : ſo that he that is Supreme 
and independent in his own Country , counteth himſelf 


| equal to any other Prince, how great ſoever. Perchance 


ſome- youthful K.ings may diſport and ſolace themſelves 
in one anothers company , whilſt yet pleaſure is all the 
elevation of their Souls ; but when once they grow ſenſi- 
ble of their own Greatneſs, (a leſſon they will quickly 


| learn, and ſhall never want Teachers) then emulation will 


be betwixt them , becauſe at their interview they cannot 
ſo go in Equipage, but one will ſtill be the formoſt, either 
his perſon will be more proper, or Carriage more Court- 
like , or Attendance more accompliſhed , or Attire more 
faſhionable, or ſomething will either be or be conceived 
to be more Majeſtical in one than the other : And Corri- 
yals in Honour count themſelves eclipſed by every beam 
of State which ſhineth from their Competitor ; therefore 


| ſome hold the beſt way to keep great Princes together is 


to keep them aſunder , accommodating their buſineſs by 
their Ambaſſadors, leſt the meeting of their own perſons 


part their affeCtions, as it fell out between King Richard Richard Hovis 
of Enpland and agen of France, and Maximilian the Firſt fr y” > Ya To 
( 


and Zewis the Twelfth. | 
IV. It is preſumed , that the perſonal Treaties of Prin- 


| cesare not for matters ſmall and trivial; therefore it is 


an undoubted Maxim , That as Jealouſies may be increa- 


# ſed amongſt Neighbours, by reaſon of ſuch perſonal inter- 


views, ſo they muſt find out ſome apparent and important 


E pretext, which being made known and publiſhed to re- 


move the Jealouſies of their Neighbours, they may then 
under ſuch colour and ſhadow, treat the molt ſecret of 
their Aﬀairs. So Pope Clement the Seventh under the bor- 
rowed pretext of a general Peace and a League againſt the 
Turks, (which ſounded pleaſingly in the ears of all Princes) 


at Marſeilles concluded the Marriage of his Niece with 


& Henry the Second of France. 


V. But if of two Princes, the one goes home unto the 


{ other, he is bound to do him the honour of his Houſe. 
! Andifthe Prince be inferiour to him, he commonly ſends 
forth ſome of the principal Officers of his Court to receive 
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Of Leagues by Alliance equal, 
him; but if he be his equal in Quality,as being both Kings, 


although there be ſome debate betwixt them for prece- 


dence,, if he comes firſt to the place where the Treaty is 
to be made, he muſt goin perſon and not by proxy. 
Vids Fmilics In the interview that was between Lewis the Twelfth 
| Crag pin Hi- and Ferdinand of Arragon at Savona (which then belonged 
nl rr ke unto The French King) Lewis the Twelfth at the ap. 
{upply of the Proach of Ferdinanas Gally (before he.could land) entred 
ſame,of the life into it , accompanied only with his Gard, to teſtife his 
of the Duke of confidence , and thereby to aſſure King Ferdinand of that 
TE "5; norag which he had promiſed he ſhould find in him; and at their 
12% upon the $oIng to Land , King Lewis left the Right hand to Fer. 
failer of iſue and, who lodged in the Caſtle, as the moſt Honourable 
male of Charles place, and himſelf went to the Biſboprick, 
the 8%. VI; By the Laws of Treaties, when two Princes unequal 
in Quality parley, the Inferior is to come firſt to the place 
of congreſs there to attend the Greater z yet the contrary 
hath been moſt commonly obſerved upon this very reaſon, 
that he that is eſs ought firſt towait on the greater , and 
from thence go to the place appointed for the Parley; and 
this was particularly done at the interview of Pope Cle- 
meiit the Seventh and King Francis the Firſt, although 
that Marſeilles were in the Kings ſubjeRion. 

VIL Again, Treaties by thoſe that are ſufficiently Com- 
miſſionated for that purpoſe, are to act either ſecretly or 
openly. Treaties cloſe or ſecret are uſually made in order to 
the compleating or ſetling of Leagues between two Prin- 
ces or States , ſometimes by entertaining him with whom 


they treat under ſuch a pretext, to deceive him in the end, 


at other times to ſurpriſe an Enemy, or to aſſure a Prince 


of two Enemies, treating with one ſecretly, the other 


openly, and the like. Theſeare the ordinary policies a- 
vs $& M1inj- mong Princes , and wherewith the wiſeſt of Kings *, and 
(;anand Ferdi- the moſt knowing Councils have beefi deceived and abuſed 
_ ae even to accept of a Treaty, when at the ſane tinie the Pro- 
7.8. propoſed Poſer bath no other thoughts than to betray them : the 
a third, which Spartard have been famous at theſe projects. Memorable 
was that he was that deſign of theirs to interrupt the League whicn 
would refign was ready to be made- between the Princes of /taly and 
up the Impe- Pope {/ement the Seventh after the Battle of Pavia , pro- 
#8. the Reſig- Pounding unto the Pope to treat and accord , the which 
nacfon is ſent net only hindred the League, and ſaid the preparations 
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ings, 4 of War which he might make, but alſo cauſed him to to Er2/:in4and 
& diſcharge the Troops which he had drawn unto him for approved, 4.2. 
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1s ro come to 
AJniſgrave to 
receive the 
' Crown, and 
Maximilian 1s 
to accompany him ta Rome to receive the laſt Right of the Imperial Digniry, and having 


his ſafety. So Boxrben, General of the Imperial Army. 
entertained the Pope with an accord , whilſt his Army 
marched to the Walls of Rome. 


| given him the Inveſtiture of 24:lan zu frodo more Imperials , then in poſſeſſion of the 
| French, and in enmity with the Houſe of 4»/triz : all things being thus concluded, and 
| B. 8. having paid the monies agreed on, and made ready his preparations, Char/zs the 
| Fifth and Grandſon of Mzximz1z47 15 a rub in this League, who muſt be firſt removed ; 


| thereupon the old Fox the Emperour ſends a Propoſal , that he would come firſt int 
| the Netherlands to rake off his Grandſon, which while agitaring, he ſtrikes up a ſecret 
| Peace with the French King , and fo H. 8. 1s betrayed a third time , and the agreement 
} refuſed to be complied with, Cotton Treaty of Amity fol. 99. 
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VIII, Hence it is, that during Treaties, be they open, 


| or ſecret, the Princes or States concerned in them muſk 


watch the more carefully, have the diligenter eye, aud 


{ by all the ways imaginable reinforce their ſtrength, not 


only to fruſtrate their Enemies of all hopes to ſurp: :#f 


# them, but to the end the conſideration of their Force and 
# Opulency may put them in a poſture to obtain Conditions 


& of more advantage. 


Beſides, it is an undeniable Maxim, 


| That no Treaty mult be held firm, valid, and concluded, 
{ unleſs it be ratified by that Prince or State with whom the 


| ſame is made, eſpecially if it be with a Prince whom they 
| detain Priſoner z for by FT Law the force by the which he 
Z hath been conſtrained to promiſe, will at leaſt diſpenſe 
Z with him fo far as to re-adviſe, if not to break. 


Þ+ Sacraments 
quidem vos te» 
ere qua potutt, 
quam projeftss. 
faſcibus + d:+ 


© poſito Imperio privatus & captus ipſe in alienam veniſſet poteſtatem ? Curio i Czſar,to thoſe 
| that had been the Souldiers of Domztius ſo ſpake, 1:9. 11. de Bello Civili. Vide Grote 


| lib.2. cap.13. $18. 


bode IAC ONS 


Pope Clement the Seventh. refuſed to ratifie the Treaty wich Duke 

Firrara which he made when a Priſoner, ſaying., Thar it was a diſhonourable thing fer. 

a man in life to ratifie a matter done 1n his name when dead , not conſiſtent with his 

Honour nor Intereſt. So. Francis the Firſt excuſed himſelf ro ratite the Treaty of Ma- 

drid, upon the inhumanity done to him. by the permiſſion of Charles the Fitth, they 

being extorted from him, nor did they take place , though the King left his Children as. 

Hoſtages. S: 
IX. Again, as in the Parleys of Princes, the place where 

the interview is to be made is very conliderable z fo is 1£ 

in Treaties which are tranſacted by Ambaſlladors, Agents, 

Envoyes, &c. If it be to compleat a, Peace , or ſettle a 

| G 3. League, 
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League, it muſt not be too far from the Confederates, but 
at ſome convenient place, to the end they may have the 
more ſpeedy Anſwers from their Principals 5 but then the 


firſt is always to be in ſome place Neuter , or ſometimes 


upon the Confines of Kingdoms ; for that it is neither rea- 
ſonable or honourable to treat a Peace in the Territory of 
ones Enemy ; but the latter touching Leagues may be any 
where. That of Edward the Fourth with Lewzs the Ele- 
venth was in the Territories of the Duke of Burgundy, but 
that was perſonal : And that between France and Spain, 
concluded by Cardinal Mazarine and Dom Lewis Mendez 
de Haro, Plenipotentiaries of both Crowns, was in the 
November 9, Ifle of Pheaſants in the Riyer Bidafſoa upon the Confines of 
T659- ' * the Pirenean Mountains. 

17 X. eAmbaſſadours having received Orders to treat, the 
Prince to whom ſuch are ſent, is not by the Law of 
Treaties bound to treat perſonally , but only to depute 
ſome of his Council for that effe&; the reaſon is, for 
that the Dignity of a Prince may receive ſome detriment, 
which cannot be maintained amidſt the conteſtations 

which happen in Conferences. 
But if an Ambaſſadour be deputed as Lieutenant to a 
Prince, there indeed ſuch Commiſſioner is not bound to 
treat but only with the Prince himſelf: and ſo it was where 
1741745 Ferretus The Biſhop of Gurgia , was deputed by the Emperonr to 
de LegatisPrin- Pope Julius the Second ; the Pope commiſſionated three 
cipum,& de eo- Cardinals to treat with him ; but the Biſhop having notice 
rum fide & of- in what quality he was like to be received, commiſſionated 
ficiy three Gentlemen to confer with them ,. excuſing himſelf 
upon other affairs, which afterwards was explained, that 
dere 3) em he came not as a ſingle Ambaſſadour, but as a Lieutenant 
monly in the. £9 The Emperoxr , in the which Quality he had been re- 
Inftruions - Celived at Ryme by the Pope : yet it hath ſo happened, 
provided for that Ambaſſadours, if not admitted to a perſonal Treaty, 
the Ambaſſa- haye refuſed the diſcharge of their Commiſſion , and: ſo 
0 wy -—l did Chancellor 2farvel , Ambaſſadour from the French 
Dee ſhols King, who delivering his Meſſage to Philip Duke of Bur- 
come into de- £#7ay, was interrupted by Charles the Dukes Son, / am ſent 
bat. (ſaid he) mot to treat with you, but with yeur Father ;, and 
_ Comnes Mr. Wade, 'who being commiſſionated by Queen Elzabeth 
*Cumbden x17, £0 Philip King of Spain, would by no means admit him- 
in An: "ry ſelf to be' turned over * to the Spar Privy Council, but 
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would either have Audience from the King himſelf, or 


| would return without it. 


XI. The Depurzes being aſſembled , their Seats are con- 
ſiderable, they having no power to quit any thing of the 
rank which their aſters ought to hold ; and by the Law 
of Treaties the firſt place is at the head or end of the T able, 
(if there be one) the ſecond is the firſt on the right hand, 


| and the third is the firſt on the left hand of him that is at 


the end : and if chere be many Depmtres to one Prince, they 
uſually fit at one fide, to have the more facility to confer 
together, if it be needful. 

XII. The Ambaſſadours having concluded and ſetled 5, 7,11; te 
their places, their Commiſſions of each fide are to be in- Second did, 
ſpected and conſidered : and therefore it is an undoubted who finding 
Maxim, That when they are general or ambiguous , the PImelf preſi 
Principals have no will to conclude z or if they are fair nent pg 
and plain, yet there may be wanting power to conclude, ſent Cardinal 
or having power to conclude, it may be. with a Salvo, Final and Bi- 
till they are ratified, ſhop of T;volly 

The principal Clauſes generally are, oO _ 
x. Either for Peace or Truce. ſwans 
2, For Reſtitution of that which they pretend hath power to con- 
been unjuſtly taken away. clude, this waz 
3. For the Ceſſion of Rights. to fruſtrate the 
4. For Limits and Bounds, the which ifthey cannot qnporane 
regulate, they put them 1n ſuſpence, or elſe they Conkiftory, F 
make ſome Act which may interrupt the preſcri- 
Ption of him which holds them. 
$5. For paſſage, with Conſignation of Hoſlages. 
6. For Forts or Caſtles for Aſſurances, 
7. For an Offenſive and Defenſive League. 
8. For Neutrality. | 

In the managing of all which, and of all other matters 
proper for ſuch Treaties, a ſpecial regard mult be had not 
to move for a perſon odious to him with whom the Treaty 
ismade, nor to yield to the firſt demands, though never 
ſ{ojuſt, but reſiſt them ſtoutly ; but if danger is eminent, 
then it is a Certain Maxim , Not to ſtudy ſo much to T\ ege- 
tiate with advantage, as to provide for ſafety. 

XII. Treaties which are made with our Neighbours 
as Friends, are called Treatres of Alliances, equal or unequal. 

The equal is either of ſingle Fciendihip only , for the en- 
G 4 tcrtainment 


IP | 
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tertainment of Traffick, or for aid and ſuccour ; that of. 


ſuccour is for 'the Defenſive or Offenſwe, and ſometimes 

for both, with or againlt all men, or againſt ſoine certain 
The Leagues Princes and Republicks, and there Alliances are contract- 
between the <q, 'either from Eftate to Efate, and for the preſervation 
Crown of Of the Eſtates of each other (in which caſe by the death of 
France and a | | 
Spain,are com- he Prince they may not be interrupted) Or elle they are 
monly be- Contracted betwixt Prince and Privce, and then the death 
rween Kings of one ſuſpends till a new Treaty hath confirmed it, unleſs 
and Kings, there is a time Certain preſcribed by the Treaty, to the 
"park m— which the Alliance muſt continue after the death of the 
Man and Man Prince; Or elſe they are made from an. Eſtate to a Prince, 
oftheix Suh- where the death of the Prince does likewiſe , if not dif 
jets, and hath ſglye, yet at leaſt ſuſpend till a new Treaty of Confirma- 
an time patt +{ on of the precedents, although by the Laws of England 


been lookt up- — ; 
Ga /to be the Rex non intermoritlly. 


firmeſt of Alliances, Phil. Comines 1ih. 2. cap. 8. And in the very Alliance with Franc: 
concluded Ziuly 2. 1667. the firſt Article 1s-in theſe words : That there be - an uni- 


werſal and perpetual, true and ſincere Peace and Amity between the moſt Chriſtian King and, 
the Kzng of Great Britain , their Heirs and Succeſſors , and between the Kingdoms, States, 
aa Subjetts of both, &c. Vide 9 E. 4. 2. a. The League then made with the Scots, and 
Þkewiſe between Edward the Fourth and the Duke of Burgundy. Phil. Comin. 1.3. c.6, 


XIV. Sometimes Alkances are contratted for an Enter- 

n prize and for one effect only, in the part in which the Al. 
2, 1 4 lies are intereſſed , and ſuch are ly called Legguc: 
Z7. 6. NUM. 4s IS ATE 1NTETE ed, and INCA Are generauy Calle E4gues, 
Coke 4. Inſti, WhiICh in Englang, have been forgetimes, confirmed by Af 
356. ., * * of Parkament*, | 

Leagues commonly are Ofenſeve, but in effect they tend 
to attempt againſt ſome one, and in the bottom are lodg- 
ed Articles of Secrecy for the Enterprize : and ſuch was that 
"5 nya ork of Cambray againſt the Yenetians, in which they borrowed 
federares of INE pretext of Religion, and the Peace of Chriſtendom, 
which were Pope 7ulzys the Second, the Emperour, Kings of France, Spain, and Arr9g01 
Arno 1558. Vat Hiſtory of the Republick of Venice, fol. 87 | 


Treaty of Cam» 


Sd 12 1imbats 3+ Lhe ordinary cauſes for which Princes and &+- 
poſſe ad OW 6 publicks make Leagues , are either to facilitate a Con- 
ferendam jus queſt, as That that was made between Lewrs the Twelfth 
rribuat,ab omi# and Ferdizand of Arragon, for the Realm of 2\ aples, or to 
3 —_— balance the Forces of one that is more mighty , in hincer- 
Frebebiepe ing him that he grow not greater ; but Arms ought not 
7s 1. 246.1 £9 Þ2 LaKen £9 diminiſh ſuch a Neighbours power, for that 
617, - | F-—— s | | ear 
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rar is uncertain; but prudent Leagues may be made for 
ciminiſhing their power. 

The Engliſh made a League to ſuccour the Hollanders, 
10t only to balance the growing opulency of the Spaniſh 
Monarchy , but likewiſe to increaſe her own by the Alli- 
ance of the Dutch. Quid ſequitur ? 

XVI. Again, Leagues may be made for the procuring 


ofa general Peace, by way of Mediation of their Neigh- 


ours in War, and ſuch was the late Treaty of Nimeguen 
mediated by the King of England, and concluded Aug. 10. 
678. between the Ambaſladours and Plenipotentiaries 
of his moſt Chriſtian Majeſty on the one part, and the 
Ambaſladours and Plenipotentiaries of the Lords States 
General of the United Provinces on the other part ; ſuch 
was alſo that League of Union propounded by His now 
Sacred Majeſty, and afterwards concluded betwixt him 
and the States General of the United Provinces for an cf}1- 
cacious Mediation of Peace between France and Spain, His 
Sacred Majeſty of Britain having a proſpect to what after- 
wards happened and of a War , wherein molt inevitably 
would be involved moſt of the Princes in Chrijtendom ; 
to the effefting of which Peace , His Majeſty and tte 
States General did obtain a promiſe from the French King 
to the Dutch, to lay down Arms, on condition the Spa- 
niards would formally and ſolemnly, by a Treaty of Peace, 
quit to him all thoſe Places and Forts, together with the 
Chafellenigs and their appurtenances, which they by force 
of Arms had taken in, or fortified in the then laſt years 
Expedition; or otherwiſe that the Spaniard be brought 
to transfer to the French all their remainder in the Dutchy 
of Luxemburg (or to the County of Burgundy) together 
with Cambray and Cambreſis, Douay, Ayre, St.Omers, Bergue, 
St. Avinox, Fuernes, and Lynk,, with the Bailiwicks, Cha- 
fellenics and all other their dependencies; and the French 


King to reſtore'to the Spaniard all Places, Territotics, wajeſty of 
whica they have by Arms taken {ince their entrance into Great Britain 


Flanders , on condition that the States General do recipro- 
cally undertake and ſecure to the French , to prevail with 
the Spaniard to conſent tothe ſame Conditions, which once 


effected would-(as was hoped) initiate the tranquillity and geg ar the 
be the intereſt not only of the two Warring Crowns , but Hagaz, 7an- +3 
of all other the Princes of Chriſtendom, To the effecting of 410 1668. 


"WIC 
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- which there were ſeveral Articles agreed ; and likewiſe 
it was agreed , That if a Peace ſhould happen to be made, 
His Majeſty and the States General ſhould become Warran. 
tees, and a place left for any other Prince or State to come 
into the ſame, who ſhould think it their intereſt to keep 
the Peace of Chriſtendom undiſturbed, and to reſtore the 
Low-Countries to their tranquillity : there was proviſion 
made likewiſe by the ſame, for the Forces of each of the 
Warrantees to be uſed againſt thoſe that ſhould break and 
violate the ſame, obliging them to ceaſe the violence, 

and repair the party injured. 
Bur a Defen- XVII. A Defenſive League, which hath no other benefit 
ſive War is un- but a neceſſary defence, and in the which mean Eſtates 
juſt on his part are in a manner equally intereſſed, laſt uſually longer than 
wr - juſt an Offenſive League , which is voluntary , and from the 
The Anſver of Which either of the Confederates will eaſily part when he 
the Ambaſſa. hath more intereſt : Soas in balancing the intereſt of the 
dor from Pri- one and the other , he that ſhall find himſelf accompanied 
vernum to the with diſtruſt , and an opinion to be irreconcileable to 


Senate : Sz bo- . 
Mb altwaete, the common Enemy , generally proves the moſt firm in 


& fidam & the League. 
perpetuam 3 ( The Wiſdom, Courage, Means, and Conſtancy of the Prince 


mala , haud Or State is to be conſidered ; ſo likewiſe the diſtance of 


diyturnam, the Places, as well in regard of thoſe with whom they 
139. 49.8. 21+ nite, as of thoſe againſt whom they make the Leagues. 

XVIII. Leagues having no other limitation , but the end 
after reſticurj. of the Enterpriſe for which they are made, have admit- 
onmadeto the ted many large debates in caſes of accident : For inſtance, 
Romans, and If an Enemy ſhall take the Country, for the defence where- 
the author of of the League was made, the Queſtion has been whether 


Pontius Sammis 


ig _ +. the Confederates be bound to aſliſt him who hath loſt it, 


pIatum (faich IN the Recovery ; ſome have held , that the Deferſrve did 
he) eſt quic- not extend ſo far : notwithſtanding if there were no Trea- 
quid ex fedre ty, which had concerned this Conqueſt, yet it would ſeem 


ws 66s Wo ig more reaſonable to comprehend the Recovery in the de- 
ſuit. Satis ſcio fenlive, if it be general. Foras it hath for its end to pre- 


quibuſcunque ſerve the Alle in his State , and that toattain unto it, the 
D31s cords ſuit 
ſupigi nos ad neceſſitatem cedendi res , zu non ſuiſſe cords tam ſuperbs 2 Romans federis ex- 
piationem fritam : And a little after , What more do I owe to thee , O Roman ? what 
ro the League ? what to the Gods, the Judges of the League, whom ſhall I bring unto 
thee to be the Judge of thy anger and of my puniſhment ? I refuſe no. people, nor pri- 
vate men. Wo [1g EEE bel EE: 

1. Forces 
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© Forces muſt not only remain in the Country of the Alle 
to attend the Enemy ; but after denunciation and other 


atts of Hoſtility done by the Enemy, they muſt enter into 
his Country, to the end to prevent him or divert him 
from attempting any thing againſt the 4/;e, the Offenſive 
being judged by the azgreſſion, and not by that which fol- 


| lows; by a ſtronger reaſon they ought to enter into the 


Country conquered from the Ale, for the recovery 


| thereof; but excuſes in this kind proceed from thoſe wha 


fail in their faith, courage, or means to recover. 
XIX. Contribution 1s one of the main ingredients in a _, ;.e.7; 
. - : .Ig18./1:12 
League, and is of great difficulty to regulate, It is made Sir Robert cor- 


| either in der or Money ; the men are entertained by all ton Remonſt. of 


Parties , Or by him only that hath necd,, or otherwiſe as the the Treaties of 
Amity and 


{ League is. Henrythe Eighth made a League with Francs Marriage. 


the French King againſt the Emperor ſaximilian and Fer- 


| dinand, for the Recovery of Man, which he did, for the 


protection of his Neighbour, and Reduction of the Swiſſe 


| from the Imperial ſide , for which he employed the Baſtard 
| of Savoy; the agreement was of reciprocal Succour of 


10000 men, if the War were by Land, and of 6000 if 
it were made by Sea ; and in all other occaſions the French 
King was bound to aſſiſt the King of England with 12000 
Lances, and he the King of France with 10000 Foot, at his 
charge that had need. 
So where Contribution is concluded for Money, there are 
difficulties that do ariſe from the Perſon or Place where it 
muſt be kept; to deliver it into the hand of the ſtrong- 
eſt, is not ſafe , for fear they ſhall not be able to call him to 
account ; tolay it in a weak place, were to expoſe It to the 
attempt and force of the ſtrongeſt , or to him that ſhall firſt 
take Arms; but it has been uſual for the ſumm not to be 
advanced, till after the War begun. 
XX. Leagues concluded by the Deputies of the Confede- 
rates, there ſometimes falls out a difficulty who ſhall rati- 
fe and declare himſelf firſt. In the League which was 4ydre Mawes 
made between Francs: the Firſt, the Pope, and the Princes ceui Hiſt. Verrs 
of /taly, the King refuſed to ratifie until the Pope and E 
Venetians had ratified before him , and in that he ſo cun- 
ningly wrovght, that he procured the Colleges to declare 
and begin the War, whilſt that he treated ſecretly for 
himſelf, to the end he might make his Conditions with 
F--\'FE* 7 4 "DEE : ' 4 P.-7 "t more 
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more advantage ; this he declared was for fear thoſe 1a 


lian Foxes ſhould ſhew him the like. 
, XXI. Leagues made for an Enterpriſe ſucceed ſeldom 
* If cne part according to the hope of the Allies, if the Enterpriſe be long , 
5 wx{6n eel for beſides that the preparations be long , the opinions 
other may de- CIVers in the purſhit , the reſolutions inconſtant, the. in- 
part from it; terelts of Princes or States in a League may change with 
for the ſeveral time, or with the practice of him againſt whom they are 
T.cads of the in League, in withdrawing ſome one of them , or making 
a0 Ware him to ſuffer more loſs than the reſt; for ſeeing himſelf 
force of a Con- ?U! defended or ſuccoured by his Confederate , and that he 
dition: ſoGro- Was In a greater danger to loſe than his Companions, he 
2745 conceives then ſtudies to retire * and to make his accord apart, as did 
{42+ 613: S-15+ the Venetians with the Turks, after the loſs of Cyprus. 
Soluti ſeederss  NXU. The ordinary cauſes of the Rupture of Leagues 
culpa ſuſtinent, are diſiruſt and jealouſie, as if one hath had conference with 
#02 qui deſerts the Enemy, without the conſent of the reſt ; if that which 
ad altos k con» ſerveth tor the ſafery of one, diminiſh the ſafety of the other, 
/ he Lug aa zniconſt aucy, variety, cowardize, diviſion, uſurpation without 
miſrrantopem ve Ce conſent of the others. 
201 preſlant.4- $0. if he treats with the Enemy , not comprehending 
1764 apud em- the other Allies, but as Adherents; as Lewss the Twelfch 
em, fi vel tan- left, the League of the Yexctians , for that they had made 
tillum ex diftis 13% . : 
pars alterutra © Truce with him, and had preſumed to name him only 
tran/erederztur, AS An Adherent. It was the opinion of. Bryan, that if all the 
Y:pta ſore pacta. Subjects of England would make War with a Confederate 
Toxcyd. 39.1. Prince or Republick, in League with the King of Eng- 
19 E. 4. Vide {and , without the aſſent of the King of England, ſuch a 
Stat.2 +5. c.5, War was no breach of the League ; and upon the ſame 
; reaſon were the reſolutions of the Judges in the Duke of 
+<5ly 3g Norfolk's Caſe , where the Queſtion was, Whether the 
Norſolk's Cafe, L-Ord Heriſe and other Subjects of the King of Scots, that 
4-118. fol.152, without his aſſent had waſted and burnt divers Towns in 
Enzlaad, and proclaimed Enemies, were Enemies in Law, 
within the Statute of 25 E. 3. the League being between, 
the Engliſa and Scots, and reſolved they were, and that 
the League remained. 

XX[111. The Succours that one Confederate muſt afford 
another Confederate (according to the Law. of Leagues ) 
againſt a Confederate, is of great conſequence : Three 
Princes Allied, the one makes War againſt the other, and 
demands ſuccours from the third 5 in this caſe if the 
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he is not bound to give any ſuccours : But if the Treaty £4441; a;:544; 
carries an Offenſive League , he muſt ſuccour the moſt an- Zt # ſcivero 
cient allied by a precedent Alliance, If the precedent Allian- 9% te aliquzy 
ces have been made both at one time, he muſt ſuccour ne. mg 
him that is allied in an Offenſive and Defenſive League : Gecialitey furs 
but if the League be Offenſive and Defenſive of either lide, requiſitys,neun 
he ought not to ſuccour either ;, but he may mediate a * Peace, 7#65,6:ut potero, 
and cauſe the difference to be judged by the (ommon Allies, fraflaly guxi- 
which being propounded with a Declaration that if one 7: 074 De- 
= : G , oſthen. de Me 
refuſe , or having once ſubmitted , will not yield to Judg- galopoli. 
ment , he-will ſucconr the other , as the Swede and * Nhil interce- 
Swif, upon ſeveral occaſions have done ; notwithſtanding 4% qo minus 
in point of State on ſuch occaſions they uſually balance $47"# populo 
s . aczs bellique 
their Eſtate, and looking more ro ſafety than Fuſtice, they 1;1,,y 1. 
ſuccour him who being enforc't , may weaken the power- uy þe. 152.18. 


{ ful, who is more to be feared ; yet to unjuſt Wars there Grotius de Zure 


is no obligation; then certainly he ought to be preferred, _ ac Pacis 
who hath ajuſt cauſe of War. - be 2+ Caf 15. 


S. 13, 
Vide Monmouth Hiſtory of France fo!, 31. 


XXIV. By the Laws of Alliances Princes may aid parts- 
cular and common Allies, if they be wronged by one of the 
eAllies, 

But he which is not comprehended in the Treaty of x, cannor 
Alliance , cannot be defended againſt him that is allied dire&ly refuſe 
without breach of the Alliance ;, therefore Mediation in War, nor de- 
ſuch caſes is the only hopes of the oppreſſed , which not ha- mand Peace. 
ving its effect, if the oppreſſed put thenuſelves into the pro- 
tection of the Mediator, they then become in the nature 1;,. py14;,, 
of his Subjects, and then that Prince is obliged to. their 7» exterptis Le- 
ſuccour and defence, even againit his Alizes, and this is by gationum 35. 
natural Right. . 

XXV. By the Laws of Leagues, though the Oath binds 
only the Perſon, yet the Promiſe binds the Succeſſor ; for When Edward 
though ſome do hold, that Leagues do depend upon the theFcurth = 
Oath as their Firmameut, though that is not fo for the — 
molt part, yet the efficacy of ſuch Leagues reſts'in the ,,q yy the 
promiſe it ſelf, to which for Religion fake the Oath is ad- Sixth was fer 
| up again 3 yet 
by reaſon there was inſerted into the ſame theſe words , With the King and K;alm, that 
the League did remain perpetual, Phi!, £05305 155 3» £4}. 5, 


ded. 
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ded. Henceitis, that Promiſes made to a Free-people are q 


in their nature real, becauſe the ſubject is a permanent mat: 
zer 3 although the State or Republick be changed into a 
Ulpian. Ig. Monarchy , yet the League remains, for that the body 
Zure Gentium, , , the power is ſtill the ſame, though the Head be changed 
—_— P- And the perſon is inſerted into the agreement ,, not that 
the agreement may be perſonal , but to ſnew with whom 
# 3s made; for if it be inſerted into the League that it 
Adde que Hel- ſhall be perpetual, or that it is made for the good of the King. 
vttiis cauſantsr dom, or with the Perſon and his Succeſſors , or for a time 
poſt 11 Hen. limited, the ſame does moſt apparently demonſtrate the 
3's, 1b.99, 5 £Þing to be real. _t 
An.1589. Vid However in all Leagues which tend to Peace, though 
& infignem lo- there may remain ſomewhat, whereby words of ambi. 
cum apud Camb- puity may ariſe ; yet the moſt pious way of interpreting, 
_ _— hath been to account the ſame rather real, than perſonal; 
Falee antiqus for all Leagues made for Peace or Commerce, admit of a 
Gall. & Scot. favourable conſtruftion , Leagues defenſive have more of 
favour, offenſroe of burthen. 
Nuintus faidto XXVI. Leagues made with Princes , although they 
Nabis,Wehave happen afterwards to be driven out of their Kingdoms 
raed Veg nor Þy their Subjects, yet the League remains firm and good; 
ſociety © for the Right of the Kingdom remains with ſuch an unfor: 
thee, but with tunate Prince, notwithſtanding he hath loſt his Kingdom: 
Pelops the juſt on the other hand, Leagues made with the [rvader can- 
m pre, not be good ; for his cauſe being unjuſt , 5s odious - but if 
monies. * the people will make him King de fafo, and inveſt him, 
* 118.7. c. 1, the queſtion is then out of all controverſie ; for then he 
is become a King regnant, and by the Laws of England, 
f4 E.4-1- If Treaſon be committed againſt his Perſon , and Þ after 
9 E. 4.12. he is beaten out , and the Ring de Fure comes to his 
3: Injt. jol.7- Crown, the King de Fure may puniſh thoſe Traitors with 
death. 
The Earl of Warwick having raiſed an Arrhy in France 
and Flanders, invaded England, and within five or fix 
E4. 4:3n As days after his landing, King Edward's Forces betraying 
£470) him, the Earl became Maſter of the Realm; the King 
flying for proteCtion to his Kinſman the Duke of Burgur- 
ay ,, he kindly in his misfortunes entertained him; yet 
while he was 1n this baniſhed eſtate, the Duke of Bur- 
gunay renewed the League with the Engh;ſh, it being a- 
greed , that notwithflanding King Edward's —_— 
eng 
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the League remained firm and inviolable between the 
Duke Charles of Burgundy, and the King and Realm of 7hil. comines 


England : So that for Edward they ſhould name Henry (who 
was newly taken out of the Tower by the Earl of Warwick, 
at his chaſing out of King Edward) Now the true rea- 


therefore the World wondred not, that His late Sacred 
Majeſty having ſworn a League with the King of Spazz, 
expreſly as he was King of Po#tugal, did notwithſtanding 
receive two Ambaſſadors from the then new King of Por- 
zugal; and that without being judged either in England or 
Spain to have broken his former Oath and League. 

The Duke of Gwſe having formed the League againſt 
Henry the Third , which was, in regard the King was 
ſocold in the Profeſſion of the Romiſh Faith , that it was 
in danger to be extinguiſht by the increaſe which he per- 
mitted of the Reformed Religion , eſpecially ſeeing Henry 
the Fourth then King of Navarre, was of that Religion, 


| and was to ſucceed tothe Crown z wherefore by the Me- 


diation of Philip the Second of Spar, the Pope qualified 


the Duke of Guiſe , Head of that Catholick, League , and Peter Matherys 


(which in point of Government was to ſet him above the 


King) avowed him Proteltor of the Cathobick, Faith in the France mn the 


Kingdom of France. When Henry the Fourth ſaicceeded 
to the Crown, then this League for ſecurity of Religion 
was moſt violent, and the Spaniard without , hoped , by 
nouriſhing thus the divifioz within , to carry all for himſelf 
at laſt. To avoid which gin, and to anſwer all, the King 
changed his Religion, and negotiated by 4"Of/at, to be 
received by the Pope as a dutiful Son of the Church of Rome, 
demanding abſolution for what was paſt , and making 
large promiſes of due obedience for the time to come. The 
King of Spains intereſt was, that he ſhould not be received, 
and therenpon he endeayoured to perſwade the Pope, that 
King Henry did but diſſemble with him , and that under 
this diſguiſe he would eaſilieſt raine the Romeſb Religion : 
notwithſtanding this, the Cardinal obtained his Reception, 
Abſolution, and Benediction through the many promiſes 
and preſertts which he made to His Helinef , whereupon 


the Spaniard: deſigns were MH a moment all blown over 
from 


IIf 


l, 3+ 6. 


Reges qui regnis 
q | Car exxts ſunt, cum 
ſon that Leagues remain, and are firm, notwithſtanding aliisregni bonis 


{uch a change, is , becauſe there goes along with them a #tan jus legar- 
tacit condition , viz. of holding their poſſeſſions ; and a perdiderunts 


Hiſtory of 


Life of Hexry 
the Third, 


»*,. Rt ; 
\ Hae 
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from France , but fell heavily upon the United Provinrey Þ 
which were ſorely oppreſt, for that they apprehended the Þ 
| loſs and ruine of their Country , and thereupon they im. 


Plored aſſiſtance from King Herry , who received their 
Ambaſſadours very graciouſly , and gave them aſſurance 


of relief. The King of Spain, who wanted no good in- i 


telligence in the Court of France , immediately remon- 
ſtrates to the Pope, that his former intimations concern- 
ing Bevry's diſlimulations did now appear in the face of 
all the World, and that ſeeing His Holinefi had been fo 
credulous , he knew not now whether they ſhould be able 
to ſave the Catholick Faith from being ſubjected to the 
Reformed Religion or no: for whereas the Hol/anders had 
revoited from him, only becauſe he reſolved to uſe the 
true means for the eſtabliſhment of the Romiſh Farth a- 
rong them, and that now he was in a fair way of redi: 
cing them (which conduced ſo much (by Hs Hobnef his 
opinion) to the eſtabliſhment of the Rowſh Faith) Henry 
had taken their party againſt him in that work : and that 
at Paris he had received their Ambaſſadours to that pur- 
poſe, although he knew they were his lawful Subjects; 
EC. 

This ſtartled the Pope not a little, who charged d"Ofat 
for having betrayed him , and put the Church in danger. 
This argument was as ſubtil on the Spanzards fide , as 
changing Religion was on King Henry's; and therefore 
the Cardinal was not a little perplext, how to anſwer it 
to the advantage of his Maſter ; as alſo coherently to the 
conſiderations of his former reception into the Church : 
But at laſt he replied , That Hs Holinefs needed not won- 
der how in reaſon of State, thoſe different Religions might 
joyn together for political ends, without hazard of alte- 
ring Religion. Thus David ſought protection of the Phz- 
liſtins, and Abraham redeemed the ſinful Sodowites. That 
he took it to be upon the ſame ground , that His Holineſs 
himſelf not long before , received a Perſian Ambaſſadour, 
who was ſo far from being an Heretick , that he never 
pretended to the Name of Chriſtian: That it was a plauſi- 
ble argument, which the King of Spa» uſed, in complain- 


Pile Peter Mas jnp of Henry's receiving and avowing their Ambaſſadour;, 
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| *be made by man) if all the Ambaſſadours before their 
| «Reception ſhould be obliged, firſt to prove clearly to the 


| example of the Eeypriars being expreſs inthe point. 


| © ſelves. 


113 


| his Crown : © For Princes (quoth he) when Ambaſſadours t Reg d:viſ6 
; > addreſt to them, _ inform themſelves of the 8s ma, pro 

| *Rights and Title of thoſe Princes from whom they are 
ſent; but whether they have poſſeſſion of the Force and 
© Power of thoſe places from whence the Ambaſſadors are 
' *employed ; for it would be an endleſs task, and require have an eye to 
| <an infallible true Hiſtory of the World (which is not. to 


tempore quaſe 
due gentes ha- 


bentur : And 


Princes are td 


the Power 


which each + 
Kingdom hath 
21 their Maſters der: aſs _S 
| © World the juſt Right by which their Maſters derive thoſe fir one to the 
© Titles and Juriſdiftions , which they aſſume to them- A _ 


ir Titles, 
XXVII, And as Leagues are Covenants or Agreements *** Titles 


| made by Command of the higheſt Powers , wherein the 
parties are bound over to the Divine wrath, in caſe they 
| break their Faith : It hath been a famous queſtion , Whe- 
| ther they may be entred into with thoſe that are Aliens 
| from the trueReligion, whereof by the Law of Nature there 


is no doubt nor difficulty ; for that Law is ſo common to 


| all men , that it admits not any difference of Religion ; 
| but the queſtion is about the Law Divine, out of which 


it hath been diſcuſſed , not only by Divines , but famous 


Lawyers, as Oldradu, Decianw, Grotins ; upon the whole £36. 2. cap. t 5: 


Coke 3. Inſiits 


fol. 194, 


they have agreed , that they may be entred into as well $- 8+ 


with Princes Infidels as Chriſtians : and that is evidently 
proved ; for that before the Law of 2oſes it was lawful 
to contract Leagues with Aliens from Religion for an in- 
offenſive and harmleſs behaviour, as that of Fcob with 
Laban : nor did the Law of Moſes make any change , ts 

is 
true thoſe ſeyen Nations and other Kingdoms, as the 
Amalekites, that were deſtinated by Divine ſentence to be 
extirpated, were excepted ; but Leagues of Commerce, 
and ſuch as pertain to the utility of both Nations, or. of 
either party , are by the Law permitted with the profane : 
So David and Solomon made League with Hiram King of 
the Tyrians; and that which is very obſervable in the Sa- 
cred Hiſtory, of that aCtion it is ſaid, That the Alliance was 
made by Solomon according to the Wifdom which God 
had given him. *'Tis very true, the Fews were genetally 
very cautious of contraCting with Idolatrons Princes, and 


as, for that they had expreſs promiſes of 
the reaſon was , ___ "og 
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Victory , but that was conditionally, z. e. if they kept theÞ 
Law, which if performed , they had the leſs need of hu. 


mane aid. But now under the Goſpel ſuch contracts have 
a more-favourable admittance , according to that of Ter. 
tullian : So long as rael only was his people , God did juſth 
commaid mercy towards their brethren alone ; but after that 
"_ oej'Þ he gave unto Chriſt the Nations for his mheritance , and the 
a6gAvgr %.. ends of the Earth for his poſſeſſion ,, and that began to be paid 
ges Chritians Which was promiſed in Hoſea , They that were not my people 
Federa,aut cwn ſhall be my people, and the Nations that had not obtained mercy 
208 Chri/tants, 0, 1! obtain mercy ; from that time Chriſt hath. extended untq 
og oppor wn all the Law of Fraternal benignity, excluding none from on 
ve, Conftantius compaſſion no more than from his Yocation ;, and therefore 
can Githis & as it isno evil to do good to the profane, ſo neither is it 
V-2ndalis, 7ujti- unlawful to implore their help, as Paul invoked the ait 
9199 py of {ſar and the Chief Captain; ſo that at this day there 
©: 7:9. 100 intrinſecal or univerſal pravity z nevertheleſs thok 
doGas,8onorins, Alliances bave their Circumſtances or Rules of Govern: 
e&c.cum Maris ment, as not to joyn with them but in extreme neceſlity, 
Reges Hiſpanue, according to that of * Thacya:des > They that are treache 


ear ferry rouſly aſſaulted , as we are by the Athenians, are not to be 
£ / hin y 


Furemſis. 4d blamed, if they ſeek, for ſafety , and ſecure themſelves by the 
Zohannem de aid not of Greeks only, but Barbarians. 
Carthagena l. 3. 
as Fure Beilt Romani Pontificts G Te Fulins ſecundas Pontiſex Twcis uſus , vide Bulſirod, 
pits 3. fol. 28. cited in Marſhes Caſe, the Caſe of $1112! Peilagy that had been Ambaſ- 
ſadour to tie States of Holland to treat with them from the Emperour of Morocco. 

* Famous was the piety of Emanuel Duke of Savoy ; who when he was able to take 
Ci21us by the ajd of the Great Turk, refuſed it. 


£15, 7. £4þ. 3+ 
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CHAP. VIIL 
Df Allfances unequal, and of Pyotectiori, 


I. Of Alliances anequal, in reference 
to the ackoledting 4 Superio- 

_ ity or Protefiion in another. 

II. Of Proteftions by 4 Prince 0r 

. State voluntary 0 Mercenary. 

III. Of the Convenipncies of ſuch 

. Alliances, how conſidered. 

IV. Of the Duty incumbent on the 
protefted , and the obligation zn 

| bonour and jyftice on the ProteBior. 

V. Of Alliances unequal, and of the 
ordinary cauſes that may tend to 4 

. rupture of the ſame. 

VI. Of the cauſes extraordinary that 
may occaſion the breach of ſuch 

. Allzances. | 

VIE. Of Faith and aſſurance impli- 
citly diſcharged by the delivering 

. of Hoflages. : 7 

VIIE. of the diferentes of Leagues 
contrafted by Prances,through force 
or fear, differing from Contratts 
private. 


IX. Of ambiguity in words, how it 
hath given occaſion to Princes to 
depart from the League, and of the 
Reputation of Princes on ſuch oc- 
caſion preſerving the Alliance. 

X. Of the firmneſs and aſſurance of 
Alliances , whether to be found 
more in Princes , or #n Repub- 

_ licks. | 

XI. if one party hath violated the 
League , whether it be lawful for 
the other to depart from the 

 Jame. _ , 

XII. 1 the conſirufiion of Leagues, 
the thoughts not the words of Prig= 
ces to be conſidered. 

XIII. Of things tacitly: excepted in 
all Leaguts and Treaties , in refe- 
rence to their nullity. . 

XIV. Of things favourable, things 
odious , and others of a mixt na« 
ture to be uſed in the interpreting 
of Leagues. 


I. 7 Nequal Alliance is that which is contraCted betwixt PEE 

: . : naronzcusRhg- 

'8| Princes or States unequal in Honour, Or 1N Power, *;; - bolt Ari- 
with unequal conditions, the acknowledging the other g;;412y, amict- 
not for Maſter or Lord, but by Honour as the more power- tie inter partes, 
ful, and the better qualified, and ſome for Proteffor ; and #05 it propre- 
theſe Treaties are made with thoſe States, which take pr ans +: 
or give Penſion , or which put themſelves into Protetion. ;,,;,:.1.7,. 
And ſuch was the League of * ProteCtion propounded to x11;; deferatur, 
Queen Elizabeth by the States General of the United Pro- #n Grot. lib, 7, 
vinces , Who by Foos Van Menin moſt humbly beſought Her £ hee a7 10 
to accept of the Soveraiguty and Supreme Dominion over | rot 1 
the ſaid United Provinces upon certain and reaſonable ſhjp%gizr uwn- 
Conditions and Articles, &c. | - equals, that rhe 
ſtrenger have more honour, and the weaker have more help: Precalizs adds, that fuch # 
clauſe is inſerted in the League, to ſipnifie the one is (uperior in authority arid dignity 5 
for both are free , but are ſ#b patrocinio , non ſubditione. Live lib. 37. CEC Offic. 2 
-* Non ſone. metu in poſterum, quem, tune preſens neceſſitas averterate. Grotins Anigss 115 5 
A. Ee Metoran. lib. 12+ ad At, 1585. Giimſton, (ih, 12. an 41: du f 
2 Tf wut ® 
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Tribute is paid by the Subje, or by him, who, to enjoy 
his liberty , pays that which is. agreed upon to him that 


hath forced him to do it. *But a Perfion 1s held voluntary 
from him that is in Prote&roz, or from him that is in all 
other things equal to the Treaty of Alliance to hinder the 
Penſioney , that he joyn not with the Enemy, as the Swi 
to the French, or to have aid and ſuccours from him. 

II. But that Prote#:o2 is moſt true ant Honourable, 
when a Prince or Republick, takes upon him the defence of 
another , freely without reward; though ſome , if not al, 
find it molt neceſſary to. balance honour with profit, from 
this Maxim, that A pecumary intereſt obliges more to ſuccour, 
than when barely obliged by Oath. 

II. Again, there ſeems to be a kind of Protet7:on qr 
an Alliance, which indeed is no more than a bare pe. 
cuniary retaining. Politicians have conſidered the ſub. 
jet diverſly, either Abſolute or Conditional ; Abſolute 
is that which is meaſured by the concurrence of the great 
neſs of Forces, Treaſure, Munitions, and other Military 
preparations : Conditional is that , the which although 
it be leſs than an abſolute, yet is more fit to ſacccnr 
us or do us harm : in this the Neighbourhood is of very 
oreat conſideration ; for that a Neighbour Prince of mean 
Forces may more eaſily hurt or fuccour us, than a great 
Prince that lyes far off; near ſuccours are. always ſooner 
ready and with leſs charge. And this makes the Biſhop 
of Munſter to be in that eſteem with the Stares of Holland 
and the other Soveraign Princes bordering on his Terri 
tory; and the reaſon why he is ſo much the more contt- 
ed into aſliſtance and friendſhip is, for that his Forces 
being at hand, if Peace be concluded, he is the more 
eaſily diſpatched , whereas remote and abſolute Princes 
their ſuccours come often too late after the occaſions to 

defend us, and too ſoon to oppreſs us. 
herding wa IV. By the Law of Prore&:0z, he that is protected owes 
themſelves in All Reſpett and Honor to his Protefor , againſt whom if he 
the prote&ion conſpire or attempt, or ſtrays from his dufy , it is lawfhl 
of the French for the Protector to make better aſſurance ; nay, if he plea: 
kng,revolted; ſeg, to make himſelf Maſter : But then on the other ſide, 


he thereupon 
charged their the Protector ought to defend and ſuccour the protected, 


Conditions into Priviledges, to the end it might be his will to deprive them when he 
ſhould think fit. Vide Cardinal, Thyffs P. Þ. Concl, 93 53 


Teg. n0n dubit. 
D. de Cap. 
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| amonglt thoſe that have no Confederation at all. 


| fore him who is Saperiour in the Leapue. 


| own particular advantage , but to content themſclyes 
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and uſe him well ; for otherwiſe he may withdraw himlſeif 
from the proteCtion, and ſeek another, 
V. In Alliances that are unequal, 'there are ſour kinds 
of Controverſics may happen. 
Firſt, If the Subjects of a Prince or Republick, that is 
under the protection of another, have committed any This holds a: 
thing againſt the League. —_ berween 
Secondly, If the Prince or Republick be accuſed. = wx, 
Thirdly, If the Fellows, which are under the prote- Grotius ds Zure 
tion of the ſame Prince or Republick, contend with one Bell ac Paris 
another. LI. Co3. $.2I, 
Fourthly, If the Subjects complain of their own Ruler, 20 _ the 
Tathe firſt, if a fault appears, the Prince or Republick Lent _ 
is bound either to puniſh the offender , or render him up are equal. yz» 


to the party injured, and ſee or endeavour that damages # quzs »!ticner + 


ſumat ab e que 


ered. . 
may be recovered pecearit , ſatis 


But one of the Aſſociates in the League hath no right to 14,0 ho 
apprehend or puniſh the Subje&s of his Confederate. peccauit ſubdie 
To the ſecond , the Corfederate hath a right to compel tus non /t.G-oe., 
his Confederate to ſtand to the Leage, and if he will not, 42 Zure Bell, 
to puniſh him, for that one may take ſatisfaction or re- *7+ 53+ $21. 
fhim that hath offended ; and this happensas well 5,7; 
venge of hi n PP Rutthat proves 
; ; not any power 
To the third , as in Confederacies equal, the contro: of command- 
verſies are wont generally to be brought before an Aſſem- 18;tor Princes 
. do uſually try 
bly of the Confederates, that is to ſay, ſuch as are nor com 4 i 
cerned in the queſtion, or elſe before Arvitrators, or elle fe Judges of 
before the Prince of the Aſſociation, as a Comman Arbi- their own chu- 
trator. ſing. Ead. l. 1, 


So on the other hand in a Leagye uncqual, it 1s agreed m_ _ 
for the moſt part, that the Controverſics be debated be- ,,-7 7” 
; ' cepes ſunt, circa 
To the laſt, the {dnfederates have no Cognizance. In ſuas quidem uti- 
common Aﬀeairs out of time of Aſſembly , even where the /##2tes n294/ 


League isequal, the Cuſtom is for him whois choſe Chief Pe irwl ag 
of the League, to have command over the Confederates, ——_- A 
according to the Speech of the Corinthians in Thucyaides, It ys curantis e- 
becomes them that are Princes of the League , not to ſeek, their minereſupra cee- 
with an ff05 In Orats 


; 7 : Cormnthiorums 
eminency above the reſt, in taking care of the common Intereſt. OFEREDLOY ISR. 


VI. Though that the breach of Faith be much pract: 
ſed in ſuch affairs, yet there are ſew Princes found, which 


H 3 have 
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have not found a pretext : ſome have pretended to be cir. 
cumvented by errour ; others by change of Afﬀairs have 
pleaded an excuſe, as great wrongs or inevitable loſs, 
and apparent danger of the rnine of their States, which 


are the cauſes, wherein ſome ſay , that a Oath 85 not obl;. 
gatory; the condition, by reaſon of the Oath , being im. 


poſſible or unjuſt; to theſe limitations , ſome hold they 


D1ared. Conl.t. muſt not keep faith with an Enemy of the Faith , nor with 


him that hath broken his, nor with a Subje&t , nor with a 
Thief or Pirate; certainly if it be not lawful for a man in 
theſe caſes to keep Farth, it is not lawful to give it: If it 


Gregorius,Per- be lawful to capitulate with ſuch men, it is neceſſary to 


Jwrium Deo Cul» 


pam impingit 
nrgligentite 


hold what we promiſe, that is, (we preſume) when the 
word is given by him that may give it, and that they rely 
upon it. 

VII. If Hoſtages are taken , he that gives them is freed 


 frombis Faith; for that in receiving Hoſtages , he that re- 


Upon rhe 
words Evuing 
and Euzg, to 
retain the 

Landgrave of 


EF::ffe. 


ceives them hath relinquiſhed from the aſſurance which 
he hath in the faith of him that gave them; ſo where a 
Captain for his Prince gives his word without Commiſſion, it 
binds not the Prince. 

VIII. Some Lawyers would judge of Treatzes as parti- 
cular Contratls, by which means they would ſtretch the 
Conſciences of Princes; for , ſay they, that as a private 
man is not bound by that which he hath promiſed by force 
or fear, ſoit ought to take place amongſt Princes and in 
Treaties which are made betwixt Soveraigns 5 but that is 
cidiculous, for that were in effect to baniſh Faith from all 
publick Negotiations; for there is no Treaty but what is 
uſually made in Arms by force , or through fear to loſe ei- 
ther Life, or Goods, or Liberty, or the Stare; which are 
cauſes of juſ# fear, and may ſhake the moſt conſtant. 

IX. Some Princes deſirous to ſhew themſelves more zr- 
relig:0u45 in theſe ruptures , have taken ſubject and occaſion 
upon the ambiguity of ſome Clauſes in the Treaty, or upon 
Equivocation ,. as Charles the Fifth did; or elſe they ſeek 
other occaſions, as attempting againſt thoſe whom their 


| Alljeis bound to defend, to the end that drawing him inta 


the field, he may lay the cauſe of the Rupture on him. 

But Princes, , who reſpect ſuch Treaties with a pious in- 
tention of preſerving them,' always remain conſtant and 
firm; and thovgh occaſon may offer it ſelf, by which they 
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might get advantage by the breach; yet when they remain 
durable, ſuch reſpect is afterwards had to their Word and 
Honour, that fewer and leſſer ſecurities will be demanded 
of them, than one whoſe Faith is doubted. 

X, But aſſurances in caſes of this nature have been found 
more in Repubiicks than in Princes ; for though Republicks 
haye the ſame mind, and the ſame zrerrions as Princes, 
yet for that they move but ſlowly , it will cauſe them to b 
ſtay longer in reſolving. Famous is that of the Athenians, O—_ 
when Themiſtocles in his Oration told them, That he could the cartyagi- 
diſcover a matter in which the «Athenians would reap nianSemte to 
great advantages, but he could not tell it , for fear the the Romarsup- 


T19 


| diſcovery would take away the opportunity of atchieving 2® the aſſault- 


it : whereupon the Athen:ans deputed Ariſiides , to whom wh _ - 


he ſhould communicate the ſecret , and with him ſhould p,;vat publica- 
conſult about the obtaining it : They meeting, Themiſtocles ve conſilin $4- 
demonſtrated that it was in the power of the Athenians to 811m 0pp4ige 
make themſelves Maſters of all Greece , for the Gre _— — 
cian Naval Army was then in their Ports and ProteCtion ; (4 yyum j1y; 
whereupon eAriſtides replied , The ſame was a breach of an injuriz n1- 
Faith: But it was anſwered , Jt being for the publick,, all ſira enim hes 
conſiderations of that kind ought to be laid aſide; whereupon queſt " WW = 
Ariſtides being called by the People to give Report, told |; 
them , Themiſtocles's advice was exceeding profitable , but (@ woſtrum an 
diſhoneſt, for which cauſe the people wholly refuſed it, ſuo fecerit arbi- 
trio, vohiſcum 
una difputatio ef, licueritne per fedus fiers : Whether Sagnntum was aſſaulted by private or 
publick Counſel, we conceive It not to be made the queſtion 3 but this, Whether it was 
aſſaulred juſtly or unjuſtly 3 for to our ſelves an account Is to be given by our Citrzens, 
whether ir did ir of it ſelf, or by Commiſſion 3 with you alone this is diſpatable , whe- 
ther it were a violation of the League, or no. Liviys lib. 31. 


XI. if one party has violated the League, the other 
may molt certainly depart from it, for the tranſgreſſion of 
the Articles , be it never ſo little, makes a breach of the 
arreement , unleſs it be otherwiſe prevented by Condition, * Grot. de Jr: 
which may be, by inſerting into the ſame, * zhat for every Bills ac m_, 
offence it may aot be lawful to depart - the League. 6:2+C-15 $1 5s 

XII. Inall Zeagues, the thoughts of Princes and States 7» fde quid (en 
are to be conſidered, not what they ſaid; yet becauſe in- ris non quid 
ternal acts are not viſible by themſelves, it is neceſſary pomnjy Fagitate 
that ſomewhat certain ſhould be determined, z. e, reduced {7 = * 
to Heads or Writings , otherwiſe there would be nowbliga- * 
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tion at all , for then every one might free himſelf by affix- 
ing on his own words what ſenſe he pleaſes. Hence it is, 
that by the dictates of Natural reaſon, he, to whom any 
thing 1s promiſed , hath a right to compel the promiſer to 
that which right [zterpretation ſuggeſteth , for otherwiſe 
the matter wonld have no end. And as the reducing of 
the Treaties into Writing makes the Agreements plain 
and obyious, ſo the mutual advance of the Miniſters pro- 
portionably haſtens the accompliſhment. The Counts 
Avaux and Servient , being appointed for the Treaty at 
Funſter , as they paiſed through Holland, they entred in- 
to a Confederacy with thoſe States , wherein each party 
reciprocally did bind themſelves by Articles, not only not 
Monmouth's Bi- ©. 5xeat of any thing without the aſſent and participation 
Honmouth's Hl- 
ſtory of France Of the other Collegue , but that the Treaty ſhould be car: 
- - riedonſoequally, as if one of the parties ſhould ſee the 
others buſineſs advance further than his, it ſhould be law. 
ful for the one to deſire the other to proceed no further, 
til! his affairs were equally advanced : which Articles 
bounding the approaches of each other, ſoon haſtened the 
end of that tedious Treaty. 
Nui premittizs MNIII. Again, in all Leagues and Treaties for Peace, 
5101 offendere, 3s there 1s this Exception to be ſuppoſed in the Contractors, 
ſubintelligit ex- Unleſs ſome new cauſe intervene, or unleſs it be by the 
NG cauſe fapme default of him with whom the League and Compact is 
weniat, ni a made, or Afairs continuing in the ſame poſture and ſtate 
pe acceſſerit e- In which they were at the time of the Contract : and that 
Jits cu; promiſſio Saying of Ulpianus and Pomponw concerning private Com- 
Yo 2240 patts, viz. That an agreement is not violated from which a 
wderis,rebus fic ' - _ 
Rantibus, Alber, 7147 recees upon a fuft reaſon and motive; is by Interpre- 
Gentil. de Jure ters extended to National Leagues betwixt Princes and 
Billi, 1.3. £24, States. | Lo 
[{Þ XIV. In the rterpretation of Leagues and Truces, there 
ought to be a very great care had, in regard of the $4- 
crednefiof them ; therefore in things promiſed or ſecured 
by fuch Leagues, fome are fayourable, ſome odious, ſome 
mixt, or of a middle nature. Fhoſe that are moſt favou- 
rable, are thoſe whoſe words tend to Peace, not to War, 
whoſe footſteps leave ever behind the deep impreſſions 
of miſery, devaſtation, and poverty, but more eſpecially 
when ſuch Leagues are' made for War Defenſive then 
otherwiſe ; but thoſe are called 940 , which burden 6r 
FI ORG bois +} Rs ON y "_ : oppreſs 
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oppreſi one part only , or one more than the other, and 
[kewiſe ſuch as tend to matter of Revenge or Puniſhment, 
or to violate ſome former acts, or obligations, or the bring- 
ing in a change or innovation of what hath been conſtantly 
ſetled, and uſed before. Mixt, as where a change 1s pro- 
pounded ; but that is with the Siſters of Aoderation and 
Peace, which are proportionably good , according as the 


change may be eſteemed. — Therefore the Standard 


Rule is, That in Leagues and Treaties not odious, the words 
are to be taken according to the full extent and propriety of po- 
pular uſe; and if there be more ſignifications , the largeſt is 
beſt : on the other hand we are not to recur to ſignilicas 
tions plainly improper , unleſs otherwiſe ſome abſurdity 
or inutility of the agreement would follow. Again, words 
are to be taken ever more ſtrictly than propriety ſuffers, 
if it be neceſſary for the avoiding of iequity or abſurdity, 
But if there be not ſuch neceſſity , mamifeſt equity or utility 
in the reſtriftion , we are to ſtay them within the nar- 
roweſt bounds of propriety , unleſs the circumſtances 
diſſwade. On the other hand in Leagzes or Promzſes odors, 
even a figurative ſpeech is admitted to avoid the Odium, 
or burden ; therefore in Donation, Remiſſion of ones Right, 
Dominion, or Property ,, they are always to be conſtrued to 
thoſe things which were probably thought on, and really 
intended, So aids and ſuccours promiſed from one part 
only, is to be underſtood to be due at the charges of him 
who ſhall acquire them. RE 


1s L.non poſſunt. 
D, de Legibuss 


Vide exemplum 
#n L. cum vi- 
rum. C. de fide 
COMMIſES. 


Grotius lih. i. 
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Df Treaties of Truce, Neutrality, and Peace, {| we 
Porr 
I. Of Treatses, the various ſorts, \ VIE. How preſerved and puniſhed by I 
II. Of Rules in caſes doubtful. the Laws of England. Rup! 
TII. Of Truces amoanting to 4 Peace. | VIII. Of Treaties of Neutrality , the or < 
TV. Of the advantages between Trea- | warious ſorts. oi 
tzes of Truce and Peact. IX. Of the advantages of the ſame. that 
V. when promoted. X. Ts caſes of neceſſity where he ought ſeel 
VI. Whether it can prejudice the pre- | #0 declare, and for whom. iftl 
tenſions of the Principal. whi 
OP] 


I. "FJ Reaties are either with Enemies or Friends, or with MW the 
perſons which deſire to continue Newters with us, WW a 7 


or we with them. the 
The Treaties which are made with our Enemies are el- ceſſ 
ther for a time, or perpetual. Ye 


Derpetual, as the Peace that- is made to compoſe all W g; 
differences, and the War that is undertaken for Congueſt, 
or for Reparation of injuries, or to reſtore the Commerce. to! 

Treaties , Which are made fora time with our Enemies, 
are called Trxces ; the which are either general, forall the WW 7 
States of the one or the other Prince, for all Perſons, and WW 5h; 
for all ſorts of Commerce : Or elſe they are particular, for MW ©; 
certain Places, for certain Perſons, and fot the Commerce, W a; 
and ſometimes no further than a bare ſuſpenſion of Arms. WE 

I. When any one is bound by eAance not to make WU 1.4 
Peace or Truce, without the conſent of his Alle, and whoſe i #1, 

In the Truce agreement ſeems doubtful, they add in the Treaty , that br 
that was made it ſhall take place for all thoſe the ContraQtors ſhall name, © ., 
berween Edw. and they ſet down no prefixed time, but that ir ſhall con- 
ons 040 tinue till he refuſe, and ſome reaſonable time aſcert ained after; 
venth, there AS that which was made betwixt Charles the Eighth and WW 1, 
was like provi- the King of Spain. ot 
ſion made for ; y h 

Charles Duke of Burgundy, but he refuſed, and concluded a Peace for himſelf apart, being e 
angry with Eqward the Fourth for making the ſame. Phil. Com#n. lib. 4. cap. 40+ 50 be 
Lews the Eleventh concluded a Truce for nine Years with Edward the Fourth. when ['F 
he had invaded France. Phil, Comin. 13h. 4 Cap. &. = ht WT 
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11. Sometimes a gereral Truce holds the place of Peace, 
as that of a hundred years. Snch Truces are commonly 
made betwixt Princes that are equal im Power, as that 
betwixt Spain and Portugal, and will not quit any thing 
of their Rights by Peace z and yet deſire to live quietly in 
the State wherein they are , ſatisfying by this Medium the 
Point of Hononr, 

IV. Treaties of Truce are many times leſs ſubje& to 
Ruptwre than a Peace, which is made perpetual; for Princes 
or States that find themſelves aggrieved with a Treaty 
that is perpetual, ſeek out plauſible reaſons to forſake it, 
ſeeing the grievances cannot be otherwiſe repaired ; but 
if the time be limited and expired, they may purſue that 
which they think ought to be granted, and the other may 
oppoſe ; and if they have a deſire to continue the Trace, 
there is nothing ſo eaſie as to renew it. Hence it is become 
a Maxime in State , That ſeeing Treaties are grounded on 
the Intereſts of Princes which change with the time, it is ne- 
ceſſary to change and ſettle them at the end of the time , or to 
break, them off : for it is in vain to truſt ro a bare Friend- 
ſhip. 

V. A Truce is likewiſe made to advance a Peace, and 'Tis true; the 
to treat it; and ſuch was the Truce of the Hollangders pro- Swedes and the 
pounded at the Treaty of Munſter, who refuſed abſolutely _ _ 
to liſten to any more than a Truce; and the reaſon that rg. 
they then gave was , that their Commonwealth was to be a peace, and 
maintained by Arms, and that by admitting a Peace, the rhe Marqueſs 
ſame might be a means to reduce it to weakneſs, which Cz/ite oderzgo 
would in the end tend to the deſtruction of that State; egy nes 
nay, they offered the Truce on Terms, that if * France ,;,n,uis 
ſhould enter thereinto, ſhe ſhould oblige her ſelf upon any which they 
breach to reaſſume War, and that Treaty of Trace was might treat cf 
continued , which not long after was converted into a X home. 
perpetual Peace. | | Hiſtory of F: 
Again, Truces are ſometimes promoted for the more x,,,;;, fol. 28. 
honeſt diſcharge of a League , which is made with ſome 
other Prince, whom they have accuſtomed to compre- 
hend therein: ſo as a Peace following it, or a Truce not 
being accepted by him , they take occaſion to leave the 
League , i being not his fanlt that leaves it , that the War 


\ 


ras not ended. 
VI. And 
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VI. And although it ſeems that a Trace cannot by its 
*For the Right condition prejudice the preterſ/or in the Principal ; yet it 


remains with js moſt certain, that if he which is chaſed out of a conten- 

ws however tious State , conſents that during the Truce the Commerce 

Lofſelfion.Gro- ſuall be forbidden to his Subjefts, he doth wholly ſtop the gate, 

tius de Jur.Bell, AS * Lewis the Twelfth did in the Trace which he made 

ac Pac, lib. 2. with Gonſalve after the Conqueſt of the Realm of 1Va- 

Caþ. 16» Ss 18+ ples. 

28.5. cap.6, VII. In England by the Statute of 2 H. 5. cap. 6. Rob- 
bery , Spoiling, breaking of Truces and Safe.Condutts by 
any of the Kings Liege People and Subjects within Eng- 
land, Ireland, and Wales, or upon the main Sea, was ad- 
judged and determined to be High Treaſon 3 but this 
branch concerning High Treaſon is repealed by the Srature 

20.6. cap.11. of 20.6. cap. 11. But by the ſaid A& of 2 H. 5. for 
the better obſervation of Truces and Safe-Conductts , Con 
ſervator Induciarum & ſalvorum Regis condattuum , was Iai- 
ſed and appointed in eyery Port of the Sea by Letters Pa- 

+ And at the Tents, his Office was to inquire of all offences done againſt 

requeſt of the the Kings Truces and 'Safe-Condutts upon the main Sea 

Lords and (qut of the Counties and our of the Liberties of Cinque 

__ of Ports ) as «Admirals of cuſtom were uſed to do. Sir Fohn 

Ting carisfa- T rebiel was committed to the Tower for taking a French 

ion for the Ship, and being brought into Parkament, did there juſtifie 

loſs. 11 H.4-44 the fame; but at laſt confeſſed his fault, and begged the 
pie — yy Kings Pardonf. Generally all Leagues and Safe-Condudts 

917204 4. Are, Or ought to be of Record, that is, they ought to be 

bridement. Anrolledin the Chancery , to the end the Subjet may know 

19 E.4.6.B8- whoare in Amity with the King, and who not ; who be 

18 H.6. ca» 4+ Enemies, and can have no Action here, and who in League, 

20 H. 6. cap. 10d may have Actions perſonal here, 

19E.4.6.s, Sometimes they have been inrolled in the Wardrobe, as 

being matters of State. 

Note, In all Treaties, the power of the one party, and the 
other, ought to be equal; nor are they to be held firm. till 
ratified. 

Rott. Scotia de Fefore the Statute , when any breach of Truces or Lea- 

An. 10 E. 3. gues happened, or was occaſioned by the miſdeameanours 

m.36. intus, de gf any of the King of Englands Subjefts , there did uſuall 


you dra iſſue forth Commiſſions under the Great Seal of England, 


mam Treuge hominibus de Scotia conceſſe deliquerints 


Maxime. 


to 
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to inquire of the Infringers of the ſame, and to puniſh and 


award ſatisfaction to the injured. | 

VIII. Princes who neither love nor hate any thing abſo- 
lutely , ſeem generally inclined to Newtraliry, and in that 
govern themſelves in their Friendſhips according to their 
Intereſts; and Reaſor: of State, in effe@ is no other but 
Reaſon of Intereſt. 

Neutrality may be of two ſorts; the one with Alliance 
with either part, the other without Alliance ,, or ſo much as 
the leaſt tye to the one or other , which is that which 
properly may be called Neutrality. 

The firſt is governed by the Treaty of Neutrality , the 
latter by the Dyſcretion- of the Neuter Prince, whoſe car- 
riage ought always to be ſuch, as that he may not give 
the leaſt glimpſe of inclining more to one than to ano- 
ther. 

IX. The advantages of Neutrality are , that the Nen- 
ter Prince or Republick is honoured and reſpeted of 
both Parties, and by the fear of his declaring againſt one 
of them , he remains Arbitrator of others, and Maſter of 
himſelf. 

And as a Neuter neither purchaſes Friends, nor fees 
himſelf from Enemies; ſo commonly he proves a prey to 
the Victor : hence it is held more advantage to hazard i: 
a Conqueſt with a Companion, than to remain in a ſtate where- 
in he 8 in all probability of being ruined by the one or the 
other. | 

But Princes that are powerf#l, have uſed generally to 
preſerve a Neutrality; for whillt petty Princes and States 
ruine themſelves by War , he fortifies himſelf with means, 
and in the end , may make himſelf Judge of their Diffe- 
rences. 

On the other hand it hath been conceived, that Repub- 
licks that are weak, what part ſoever they take, it will 
be dangerous to them , eſpecially if they are in the midſt 
of two more powerful States than themſelves ; but expe- 
rience hath made it appear to the contrary ,, that Neutra- 


kty is more beneficial to a weak, Prince or Republick,, 10 Muchpradtiſcd 
that they that are at War be not barbarous or inhumane. by the Princes 
of the Empire 
and petty 
Staress 


For although a Neutrality does not pleaſe either party, 
yet in effect it wrongs no man ; and as he doth not ſerve, 
ſo he does not hurt; beſides, his declaration is reſeryed till 

Tlie 
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the iſſue of the War , by which means he is not. obliged, 
by ſiding with either party, to gain or loſe by the War. 

X. But if the Neuter be preſt by neceſſity to declare 
himſelf, he muſt do it for the moſt powerful of the two par. 
ties, following that Roman Maxim, That either they muſ 

* Anno 1614. 19% themſelves the ſtrongeſt, br be a friend to the ſtrongeſt. 
Conſul @aiaral So they of Strasburgh* declared for the Emprre againlt the 
ad Acheos,qud French, On the other hand, if the Neuter ſees, that joyq. 
optimum eſſe di- ing to the weaker , will balance the power of the ſtronger, 
cant non nter- and by this counterpoiſe reduce then to reaſon ; the ſame 


poi > park hath been generally followed upon the Maxim , That the 


alimum rebus ſafety of States conſiſts chiefly in an equal counterpoiſe of the 
wefiris eft: Quip« one, and the other ;, for as the greatneſs and opulency of a Prince 
pe ſine gratia, draws after it the ruine of their Neighbours , it is wiſdom to 


ne dignitate ; 
premium vitto- promuny [70s 


ris eritis. Lucius lib. 3% Scripta Ammirate diſce polite l. 18+ diſc. polit. 


'y mull. __ F | | | 
F * Df theJmmunities and Pziviledges of Ambaſ; | 
alt th. fl Cavo2s and other publick Pinilters of State. | 
LaCkj x, Of the Funfion of Ambaſſadours | in preſidents and examples. f 
> ſame and Agents generally conſidered. | XI. Of proceeding againft them ats i 
at the nary and Extraordinary. = XII. Where they forfeit their privi- lt 
of the 111. of the Qualifications and 'mat- | ledge according to the Laws of 
Prince ters requiſite to be in ſuch. _ England 2: things Capital. | 
lom to IV. Whether any but Soveraign Prin- | XII. here preſerved in matters of- 
ces and States may qualifie ſuch, | dinary not malum in ſe. 
and who may not. XIV. The Office of a publickh Mini- 
V. Of the Right of Ambaſſadours, | ſler, what it includes in matters 
how ſecured by the Laws Divine | Civil for the King and Nation 
and of Nations. | whom they repreſent. PLRAK 
VI. Of precaution, whether the ſame | XV. whether the Houſe of an Ambaſ- 4 hgh 
may be given-to ſuch not to come, | ſadour can be a Sanftuary to offen- HV 
and attempting againft ſuch, how | ders, or that he. may exerciſe Royal jl | 
to be dealt with , and of the pu- | Furiſaiftion over his own Dome- (F:iþ 
niſhment of thoſe that ſhall violate | flicks and Vaſſals. Nh, 
_ them by the Laws of England. XVI. Whether the Goods of an Ame nf 
ns WW VII. How Princes and. States may | baſſadonr are ſubject to ſeiſure for 1. 
govern themſelves in reference to| debts contrafted by himſelf. j 
ther reception or refuſal. -| XVII. Outrages committed by Am- 


II. Of the difference between Ordi- 


VIII. 7hether Ambaſſadours may be 
ſubjefted to puniſhment when they 
offend againft the Laws of Na- 

_ tions. 

IX, of proceeding againft them by 
Princes ard Republicks at this day 
according to the Laws of Nations. 

X. Whether priviledged 3n that State 
or Country through which they paſs 
without leave, and of the various 
proceedings againft them by ſtue- 
ral Princes and States, illuſtrated 


CHAP. 2X. 


— 


cording to the Laws of Englawtl. 


baſſadours , where a forſtitwre of 
thetr priviledge. 

XVIII. of puniſhment on thoſe that 
ſhall offer violence to their pir- 
ſons. 

XIX. Obſervations touching the Im- 
munities and Government of the 
publick Miniſters of Venice. 

XX, How introduced by the Laws 
of Nations. 

XXI. Wars whether juſt for viola- 
:70n done to publick Miniſters. 
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[. A\ Ambaſſadour and Agent is the ſame thing , if we © 4: 11ſt. 


conſider only the FunQion of their Charges: only —_— oe 


nerally wed when there is ſonie ſuſpicion that the Ambaſſadour will not be honoured as 
he ſhould be 3 therefore the French Kings of lace years have no Ambaſladours in the 
Emperours Court, but Agems , becauſe of the comperirion for precedence berwixt him 
ant Spain. 
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Df Ambaſſadours; 


in this they differ ; an Agent hath charge to repreſent the 
Afairs only , but an Ambaſſadour ought to repreſent the 
Greatneſs of his Maſter, and of his Affairs, 

11. Ambaſſadours are in two capacities, either Ordi. 
nary or Extraordinary : The ordinary or Lieger Ambaſſa. 
dours are thoſe who are commanded to reſide in the place 
whither ſent, unleſs they receive Letters of Revocation 
and as the time of their return is indefinite, ſo their buſi. 
neſs is uncertain, ariſing out of emergent occaſions, and 
commonly the protection and affairs of the Merchants is 
their greateſt care. The Extraordinary or pro tempore are 
thoſe that are imployed upon ſome particular great Af. 
fairs, or Condolements or Congratulations , or for Over: 
tures of Marriage, &c. Their Equipage is generally very 
magnificent and illuſtrious , and they may return with. 
out requeſting of leave , unleſs there be a reſtraining 
Clauſe in their Commiſſion. 

III. An Ambaſſadour or Agent ought to be converſant 
in all ſorts of Hiſtory , reading with jadgment and weigh: 
ing all the circumſtances of action which are there repre. 
ſented, by which he will be qualified to know (but eſpe- 
cially of that Country whither he is ſent) 


. The Eſtabliſhment of Eſtates. 

. The Rights of Limits. 

. The Genealogies of Princes. | | 

. W w Pretenſions of Kings upon the Eſtates of 0- 
thers. 

. Their Forces, Means, Alliances, and manner of 
living. 


D 


Wa + w 


Perſonally he muſt be | 
1. Reſolute and couragious in that which he hath V 


wiſely deliberated. "el 
2. Secret in Afairs of Importance. <4 6h 
3. Diſcreet in his Speech. | DSU 
4. No Detra&tor or Speaker evil of any King or ['t'* 
State, but more eſpecially of him or them with 4.07 


whom he remains. L 
5. One that will ſpeak freely of his Maſters Preten- wn C0 
ſions, if there be a queſtion to maintain them, nk 


IV. By 
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Ordi. 
baſſa. 
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125 


The Trumpes 
ter that 


Scots 4, inconſulto Principe , ſent Lowden and others in qua- 

lity of private clancular Commiſſioners to treat with 

French King, Lewis the Thirteenth in the name of the whole the reaſon of 

Nation for aſliſtagce , the King would not adihit or hear that was , be- 

them, So did Queen Elszaberth when Chriſtopher AſJonville cauſe he came 
into Englard in quality of a Miniſter of State. from no lawful 

came into Ergla quality © ate, ſent Prince 

from the Duke of Alva theh Governour of Flanders, ſhe Emmons. 

refuſed to admit him , he not having any Commiſſion or ted, orcapable 

Credentials from the King of Spair. *Tis true the Eleftors f ſending a 

and Princes of Germany have obtained the Priviledge of Trumpeter., 

. i 4 * þ - Grimſtons Hi- . 
{ending and the Reception of Ambaſſadours , * but that is ſtory af bran 
limited only to matters touching their awn Territories, fol. 326. . .* 
and not the ſtate of the Empire; and ſo likewiſe the Hans * Thatthe Ger- 
Towns may do the ſame, for they claim the like privi- #4: Princes 
ledge , they being free Imperial Cities, and partake of oft 
the ſame Regalia's either by Preſcription or by Grants þuc jc tm? 
from former Emperours, whoſe neceſſities enforced them Aarjotanti jure, 
to part with ſuch Royal flowers of the Empire ;z and gene- Et qui jus mits 
ally they + ſend for their Ambaſſadours always two per- tendorf Legatos 
ons , one of great Birth , and that hath been a Souldier ro rg 
o maintain decency , and the other a Doctor or Lawyer jzy;, ju 
to regulate Afﬀairs with Learning and by the Pen, Lage non de 

Es 4 . | 0d | OE Rebus untverſun 
mcernentibus Imperium , ſid tantum ſus Territoris ratzone 3 to enzm apps tntultu een 
latum, ultra 3gitur terminos non eft procedendum , fieret enim alias prejudicium Inipetatots 
be, Kirbnerus &. 25. - Memorable was that of the Switzers, who ſent a Meſſage ro the 
7-nch King that he ſhould not ſend them an Ambaſſadour with ſtore of words , but 4 


teaſuret with plenty of thoney. F Monmouths Hiſtory of France fols 27, 285 


V. Theright of Ambaſſadours is ſecured both by the 
Gfeguard of men, and alſo by the protection of the Zaw 
Djvine ; therefore to violate this is not only wnjuſt , but . 
mpiores TOO: and as Protetiion is given to the Legates of PoYpon. Lig. j; 


Supreme Rulers by the Laws of Nations, 10 by the Civil +a hy Lt- 
aw there is a proteCtion likewiſe for Provincial Legates, 
zralds , and Conſuls, This Right of Legation was - 

originally provided , faith Livy, for a Foreigner , hot a ©* bib: i6. 
zen; yer in Civil "Rey neceſſity ſometimes makes 
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place for this right beſides the Rule, as when the People 

are ſo divided into equal parts, that it is doubtful on which 

ſide the right of Empire lyeth, as that unhappy ſpot of 

Flanders , or when the right being much controverted, 

two contend for the ſucceſſion to the Throze ; for in this 
gs pes nal caſe one Nation is reckoned as two, and fo was the Stateof 
War, and de- England, when the Houſe of York, and Lancaſter contend. 
ived oftheir ed for the Crows, properly then called Commiſſioners; nay 
ingdom with this right of Legatior hath been ſo preſerved, that the very 


other Royal- 
ties, loſe }:- Meſſengers of Rebels have been protected, as were thoſe 


right of Lega- - - 
65 P. — had in all times to ſuch men, that even * Trastors, nay 2+ 


lius detained rates and Robbers, who make not a Society, nor have any 


the Heralds of ProteQtion by the Law of Nations, and with whom neither 


wee Faith nor Oath(as ſome conceive) may be kept, Faith be. 


* C. Poolea 108 given them, obtain the right of Legatior, as once the 


Traitor fled to Fugitives in the Pyrenear Foreſt did. 

Rome, the Pope ; 

fent him Ambaſſadour to the French King , of whom the King of England demands hy 
SubjeR, ſed non prevaluit. Coke Inſtit. 3+ fol. 153, ; 


VI. eAmbaſſadours may by a precaution be warned nt 
tocome; if they dare, they ſhall be taken for Enemies; 
but once admitted even with Enemies in Arms, much 
more with Enemies not in aftual Hoſtility , have the pro- 
teftion and ſafeguard of the Laws of Nations ; and there- 
fore their Quality being admitted by Safe-conduCt , they 

Fot.Pat. 2 8.2, Arc to be preſerved as Princes; and fo it was declared in 
in. 18. Parliament, where the killing of Fohn Imperial, Ambaſſ 
|  _ dour from the States of Genoa , was High Treaſon, Crimm 
leſe Majeſt atis; | 

ing ao we + So likewiſe of 4. de Walton, the Kings Ambaſſadour, 
ali F fins iy NN pncium Domini Regis miſſum ad mandatum Regis exeques 
& bonorandus Aum , who was murdered by one' Fohn Hill, which offence 
eſt ſicut ille cu» Was adjudged High Treaſon , and 'accordingly he wa 


«us vicengtrit, drawn, hang'd, and beheaded. 

OX Legatos vio- | 

bare, contra jus Gentium eſt. 22. Aſſize pl. 49. Note , this was three years before the 
m.:&ing of the Statate of 25 E. 3. quere if ſuch a Prorex is within the Statute at this day, 


+ Legatus tjus 


Qut violarit And by the Fulian Law, he that violates Ambaſſadovrs 


pres = is guilty of publick violence, that is, of proſtituted Faith 
Publica tener, Of Publick Authority , and of a breach of the Laws of Na- 


tions: 


of Holland by Philip of Spain. So great a reſpect have Nations, 
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ES Df Ambaſavours. =» 

tions : and by the Pontifical Law it is no leſs than a Piacle, 
and tobe interdicted from the benefit of holy things. 
Philomela ſung a fatal Requiem for the bloody entertain- 
ment which ſhe gave the Ambaſſadours of Frederick Bar- 


barofſa , the LUIELE having ſent them to treat in order 


toPeace; but they inſtead of that avowed the ation of - | 
thoſe that murdered, his Ambaſſadours : The offended Fulrrs Holy, 
Emperour having taken the City, .razed it to the ground, WA: (3: 64+ 
and executed all the people therein as Rebels and-Traitors 

zpainſt the Laws of Nations... ;. . . 

.. VII. On the other hand, Ambaſſadours may not-always 

be received , though always they ought not to. be rejected 

without cauſe ;. for there may be cauſe from him from 

whom they come, as the Roman Senate would not admit 

of the Ambaſlage of the Carthaginian, whoſe Army was , ,, © 
then in Zralyz the King of Spain, thoſe of Holland, and 58m 1.157 
the then Pope, the Ambaſſadour of Herry the Second after ſirar. 4, eyes! 
the Murder of Beckge Archbiſhop of Canterbury : ſo like- DanielsHiſtory 
miſe from the yery perſons that are ſent, as Theodor the Sf Henry 2.; 
Atheiſt, whom Lyſimachu would not give Audience to, > =p anne 
and Mr. Oliver, Lewis the Eleventh's Barber, whom they 3;,4;,,00 5: 
of Gaunt refuſed : Yet Mathews Palmerizt, an Apothecary Florentinorum 
of Florence, had better Fortune than the French Barber ; ad bellunr fibs 
for he being ſent in Quality of Ambaſſadour to Alphonſo og l 
King of Naples , and having acquitted himſelf elegantly, bw ge IT 
and with much Generoſity at his firſt Audience , the King 4; 2 ontraty 
taving information that. he was an Apothecary, ſaid , Se ſuo abzſ't, tri- 
tal; ſono gli SPectals ds Fierenze , quali debbono eſſere: gls Ale 8inta milliar. , 
dici ? If the Apothecaries of Florence are ſuch, what ſhall we —— ip 
think, of their Phyſicians ?8 _: {}. SCE THARTE, o I 

- Solikewiſe where the cauſe of ſending is ſuſpefted, in 

reference to diſturb the People , or with intentions rather 

to ſow Sedition, than to conclude a Peace (if ſuch be their 
Errand) or not honourable, or unſeaſonable. As for thoſe ;; tay Loi & 


aliduous Legations which are now in uſe, they may with 3,,9, obſerves: 


very good right be rejected ; for the no-fieceſlity. of them in the Li# of 
appears by the ancient Cuſtom whereto they are unknown, that Prince: 
which made Henry the Seventh admit of none. , , Eo, LO 
The Venetian having admitted Henry the Fourth of * Card. Arnold, 
France his Ambaſſadour, yet they interdidted, him * to 2 I bb. 
come with the other Ambaſſadours to. the Chapel, till the -4u bag” Mt. 
King was reconciled to the Church of Rome. a. 1 feng 
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132 Of Ambaſſadours. 

, VIII. By the Laws of Nations, only unjuſt force is kept 
yp ' from the Bodies of Ambaſſadours ; for if the Laws of Na-fſexec 
fenander Pro. YT .: . Th © vine ex 
tefor Juftins tions be broken by him , he is ſubject to puniſhment : yerſmay 
Inpcr. Avaro- the opinion of Nations and Men Eminent for Wiſdom, fl:;; ;; 
rum Legatos haye been doubtful in this point, and Preſidents on both 
contra jus Leg4- Ges have been avouched; One which ſeeins to refute that 
prope ty gt poſition of puniſhing ſuch Miniſters of State : The Am 

5 . . 
cothnann.  baſſadours of Tarquinz, who had committed Treaſon at 
Refþ. 32. 1.29 Rome , and as * Livy obſerves, were in the State of Ene. ; 
Coke Inflit. 4 mijes; yet the Right of Nations (as he calls it) prevailed þ 
_ Fi! ys m os far as to preſerve them, though in a caſe of Hoſtility. On 
cap.1r. the other hand, +Saluſt obſerves, that Bomilcar , one of 
*4anquamvi- the Carthatinian Ambaſladours,: who came to Rome on the 
ſc ſunt commiſiſ- Publick Faith, was adjudged guilty, rather (ſaith he) by th: 
ſe ut boitzum lo- p,tes of Equity, than by the Laws of Nations : Equity, that 
ad mil is the meer Law of Nature, ſuffers puniſhment to be exad. 
wvaluit. ed where'there is found a Delinquent, but the Law: 
FFit reus magis Nations Except the Perſons of Ambaſſadours;, for certainly 
ex equo bonoque their ſecurity out-weighs the profit ariſing from puniſhment, 
Juan ex Je which may be inflicted by him that hath ſent him (if he 
car comes oz bewilling) if unwilling, it may be exacted of him as at 
qui Romam fide approver of the crime. 
peblica venerat. | 
An Enemy is bound to whom they are ſent , but their Priviledge obliges not thoſe 
through whoſe bounds they paſs without leave 3 for if they go to, or come from the 
Enemies, or make any hoſtile attempt, they may be ſlain. £3v. lib. 26. 


IX, Again , is Ambaſſadowrs are not to render a reſat 
bf their ations to any other , but to him by whom they arc 
ſent; ſo it is impoſſible, by reaſon of various 1zteref 

Grotius de Juri and other Secrets of State , which paſs through their 

Belli ac Pars, hands , bit ſomewhat inay be ſaid , which bears a ſhow 

(2. c.18.8.4. or face of crime; (which perhaps may prove otherwik) 

vii f 4 yet the examining and tracing of the truth may be of a; 

atus ſaczem 90. . >: 

ſecum attulerat dangerous conſequence ; and therefore if the offence be 

auforitatem ſuch as may be conitemned , it is uſually to be difſembled 

Reip. M. Tull.8. or connived at, or elſe the Ambaſſadour be commanded 

| to depart the Realm ; and if the crime be cruel , and 

| Publickly miſchievous, the Ambaſſador may be ſent home 

Coke Tnſtit. 44 with Letters of Requeſ# to his Maſter to inflict puniſhment 

#6} £98. according to the offence : So likewiſe in the precaution 

of a great miſchief , eſpecially publick , (if there mY 
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other remedy ) Ambaſſadours may be apprehended and 57 Crolus 


executed ; and if they oppoſe by force of Arms, they —_—— 


may be ſlain. nenſis ut ſubdi- 
t ſui Imperavit, ne a Comitatu ſuo abſcederet , Guicciard. in dift. jam loc. Vigde Cambaens 
Eliz, Anno 1871, 1584. | 

In the Biſhop of Roſes Caſe, Ar. 13 Ehz. the queſtion Hil. 13 Eliz. 
was , en Legatis qui rebellionem coitra Principem ad quem Biſhop of Roſſes 
hgatus concitat , Legati privilegiis gaudeat, & non ii hoſtss = 39 C0.4 Tate 
penis. ſubjaceat ; and it was reſolved, That he had loſt the 1 ag8. 
Priviledge of an Ambaſſadour, and was ſubject to puniſh- « 
ment; nor can Ambaſſadours be defended by the Law of 
Nations, when they commit any thing againſt the State 
or Perſon of the Prince with whom they relide. 

X. And why Ambaſfadours are in ſafety in their Ene- 
mies Countries, and are to be ſpared when they commit 
offences, is not ſo much for their own or Maſters ſake, 
but becauſe without them there will never be an end of Hoſtility, 
nr Peace after War : neither is the Name or Perſon of an 
eAmbaſſadour ſo inviolable, either in Peace or in time of 
War, but there may be both a convenient time and a 
good occaſion to puniſh them , and this ſtanding with the 
—_ of Nations, as may appear by theſe following Ex- 
amples. : | 

I. The Law.does not pertain to them throygh whoſe 7hucy4. 1h. 2. 
ounds Ambaffadours paſs without leave ; for if they 5%": de Bells 
go to their Enemies, or come from their Enemies, or Cats athend 
make any hoſtile attempt, they may be ſlain : So the Arhe- enſum Socis 
mans did to the Ambaſfadours between the Perſians and Legatos SyY act» 
Spartans, the 1llyrians to the Ambaſſadours between Zartur wes 
Eſeans and Romans. : | | Fro ion 

'2. The Emperour Charles the Fifth, advertiſed of the 1g. 15h. 2. 

League made againſt him, would not diſmiſs the Ambaf De Galbrum 
adours of France, England and Yenice, till his own were 44 Turcam leg+- 
in ſafety , but he ſet Guards upon thoſe of France, Venice, 731405 #7 mw 
and Florence , cauſing them to be conducted thirty miles putt ronkin 
from his Court , with a Prohibition not to ſpeak to them, 7,4ic;apmute, 
nor for them to write, As to him of 241az, as his Subje@, 1:6. 11. ; 
he was enjoyned not to part from Court z but as for him Cambden.Eliz, 
of Enpland there was no alteration. 0 COT; 

3. Phe Yenetians having deſtroyed ſome of the Cor- Hiſtory of the 
ſaires, Amurath commanded Euigi Contarini, then Bailio of Republick of | 
Venice, to be impriſoned. y-- _ folegz0y 
FS 4. £NG 
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« Of Ambatſadours. i 
' 4. The Signiory of Venice underſtanding that certain 
Traitors, who had revealed their Secrets to the Turk, were 
fled for proteCtion into the Houſe of the French Ambaſſa. 
dour at Yenice, ſent Officers to ſeatch the Ambaſſadour's 
Houſe 3 but the Ambaſſadour refuſing them entrance, the 
Senate commanded certain Cannon to'be brought out of the 
eArſenal to beat down his Houſe, which when he ſay 
planted, be ſurrendred up the Traitors. 
5+ The Ambaſſadours of Tarquin,' Morte aſfligenaos Ro- 
mani non judicarunt , & quanquam viſt ſunt ut hoſtium loco 
| eſſent, jus tamey Gentium valuit. h 
Auguſt, ae Lig: 6, The Stateof Rome, though in caſe of moſt capital 
entiq. ole Crimes, exempted the Tribanes of the People from que: 
-4  ſtion during the Year of Office. | 
'Afta Trident» 57, The Ambaſladours of the Proteſtants at the Counci 
Concilie. + of Trent, divulging there the Do#rine of the Church, con- 
| trary toa Decree there, whereby it was enacted a crime 
equivalent to Treaſan , yet ſtood they protected from any 
| - © puniſhment. Es bt; 's 
Pompon-I:g. Tt is generally conſented by all the Gvilsans, That Legis 
- (D, ar Leg" on, Jure Gentium inaiftum eſt, & eorum corpora ſalva ſin, 
m—_ propter neceſſitatem Legationis, ac ne conſundant jura commer- 
, cus inter Principes. 197% 06 E x 
| 8. Viva, the Popes Legate , was reſtrained by Henry 
the Second for exerciſing a Power within his Realm , not 
allowed 'or admitted of by the King, in diſquiet of the 
B-n:dif7. in i= State , and forced to ſwear not to act any thing ir prejuds 


#34 


) 


&@ Hi. 2% . cium Regis vel Regni, 0 3 

On the other hand , it hath been anſwered , That they 
are by the Laws of Nations exempted from Regal Tryal, 
all actions of one ſo qualified , being made the acts of his 
Maſter, br of thoſe whom he repreſents, until he or they 
diſadvow; and injuries of one Abfalute Prince or State to 
another is faitum hoſtilitatis:, and not Treaſon ;, the immu: 
nity of whom Gul;azs collet as they do the reſt of their 
grounds from the praCtice of the Roman State, deducing 
their arguments from theſe examples, KT F.; | 
Colloquium: Ma» 9g. The - Fabis: Ambaſladours from Rome were returned 
:1404.2-6:28+ ſafe. from the Chades,' with demand of Juſtice againſt them 
| © only, -although they had been:taken bearing Arms with 

Lv. 2. Dis. the Etrurians their Enemies, of ff 2 1 
Lia . 10. King E:iward the Second of England, ſent ang} 
es ORE IE 9 7 ET RTE OL , 4:4 * Otnerns 


certain 
hk, were 
\mbaſſa. 
ladour'y 


Ice, the 
ut of the 
he ſaw 


dos Ro. 
wm logs 


Capital 
1M que: 


' Council 
h, con- 
a Crime 
om any 


at Legi 
va ſint; 
rommer. 


Henry 
1, not 
of the 


4/ud 


t they 
Tryal, 
of hiy 
r they 
ate to 
mmy: 
their 
[Ucing 
arned 
them 
with 


ongſt 
thers 


Df Ambatſadours, 135 


others a French Gentleman Ambaſſadour into France z, the «;. OT 
King upon this arraigned him as a Traitor, for ſerving the 11; pyahu mus. 
King of Erglavd as Ambaſſadour , who was his Enemy 

(but the Queen procured his pardon.) | 

IT. Henry the Third did the like to one of the Popes 
Ambaſſadours, his Cllegue flying the Realm ſecretly, fear- 
ing timens pell; ſys, as the Records have it. Edward the xott. Scarcay. 
Firlt reſtrained another of the Popes turbulent Ambaſſa- 7eftmin. Clary; 
dours, till he had (as his Progenitors had) informed the £4 2rime. 
Pope of the fault of his 24ſter., and received ſatisfaCtion 
for the wrongs. | 

12. Heury the Eighth commanded a French Ambaſla- 
dour to depart preſently out of the Realm , becauſe he 
was the profeſſed Enemy of the Seat of Rome. 

I3. Lewis de Prat, Ambaſſadour for Charles the Fifth, Lord rprheres 
was commanded to his Houſe, for accuſing falſly Cardinal Hiſtory rite 
Wolſey to have practiſed a breach between Henry the H*% 8. 4no 
Eighth and his Maſter , to make up the amity with the 7573 
French Ring. | 

14. Sir e Hichael Throgmorton by Charles the Ninth of 
France was ſo ſerved, for being too buſie with the Prince 
of Conde's FaCtion, | 

I5. The Popes Ambaſſadour at Pars was arraigned for 
practiſing certain Treaſons in Fraxce againſt the King in 
the Parliament of Paris, and was there found guilty and 
committed to Priſon. 

.16. Doctor Man then Ambaſſadour was taken from ,,,,,. wn. 
his houſe at Madrid in Spar , and put under a Guard to a' ſtory Yite Q. 
ſtraiter Lodging for breeding a ſcandal (as the Conde T ers Eliz, 411567 
ſaid) in uſing by Warrant of his place, the Relzgtor of his 
Country, although he alledged the like permitted. to Guz- 
man de Silva their Ambaſladour in Ezglazd, and to the 
Turk, no leſs then in Spair. 

' 19. Francis the Firſt, King of France, ſent Cefar Tre- G1:c2rd. (ir. 
goſus and Anthony Rincone, Ambaſladours to the Turk, they 18 

were ſurpriſed by the Armies of Charles the Fifth on the 

River Po in /caly, and were put to death ; the French King 
complained'that they were wrongfully murdered , but the 

\Emperonr juſtified their death ; for that the one was a Ge- 

70is, and the other a Afikanois, and his Subjects feared not 

to ſerve the King his Enemy. 
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18. Henry the Eighth being in League with the Frech, 
and-at enmity with the Pope, who was in League with the 
French King ,, and who had ſent, Cardinal Pool to the 
French King, of whom King Henry demanded the Card: 
al, being his Subject, and attainted of Treaſon, ſed non 
pravalutt. q 
' 19, Samuel Pelagis, a Subject to the King of Morece, 
pretended that he was an Ambaſſadour ſent unto the States 
General of the United Provinces; he came to them , aid 
accordingly they treated with him, afterwards he depatt- 
ed; and being upon the Sea, he there took and ſpoiled 
a' Spaniſh Ship; and then came into England; the Spaniſh 
Ambaſſadour'here having received intelligence of the ſpo. 
liation cauſed his Perſon to be ſeized upon, intending to 
proceed againſt him as a Pirate, and impriſoned him, and 
upon conference with the Lord Coke , + Dordridge . and 
other Judges and Gvi/zans, they declared their opinions, 
That the Caption of the Sparrards Goods by the Morocco 
Ambaſſadour, is not in Judgment of Law a Pzracy, in 
regard it was apparent that the King of Spain and the 
King of Morocco are enemies, and the ſame was done in 
open Hoſtility , and therefore in Judgment of Law could 
not be called Spolzatio , ſed legalss Captio; and a Caſe out of 
2 R. 3. fol. 2. was vouched , where a Spaniſh Merchant 
before the King and his Council , in Gamera Scaccarii, 
brought a Bill againſt divers Engliſh-Mer , therein ſetting 
forth quod depredatus. & ſpoliatus fuit upon the Sea , juxts 
partes Britannie, per quendam Virum bellscoſum de Britannia 
de quadam NN avs, and of divers Merchandiſes therein, 
which were brought into Ergland, and came into the 
hands of divers £ngl;ſh-Mer, naming them, and ſo had 
proceſs againſt them, who came in, and pleaded, That 
10 regard this depredation was done by a Stranger , and 
not by the Snbjeats of the King, (therefore they ought 
not to be puniſhed; in regard that the Sratute of 31 H.6. 
Cap. 4. gives reſtitution by the Chancellor , i Cancellaria 
febt vocato uno Fudice , de uno Banco vel altero.z and by the 
Statxte of 27 Ed. 3.Cap. 13. that the reſtitution may be 
made in ſuch a caſe upon proof made , by the {Þance/lor 
himfRlfF without any :Jadge; and'upon that Caſe-it was 
reſolved ; Quod quiſquis extranews , '&c, who brings his 
Bill upon this Srature'to have reſtitution , deber Prey 
SEC T6 $$1r 3003 IR CARES x 444 - | |: quo 
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quod tempore captionis fuit de amicitia Domins Regis ;, and 
alſo quod ipſe qui eum ceperit & ſpollavit , fuit etiam ſub obedi- 
entia Regis, vel de amicitia Domins Regus, ſrve Principss quergx- 
16s tempore Foliationss, & non inimicus Domini Regis ſroe Prin- 
cipts querentis, quia ſt ſuerit inimicus, & ſic ceperit bona, tunc 
non fuit ſpalzatio, nec depredatio, ſed legalis captio, prout quils- 
het inimzens capt ſuper unum & alterum : the Judgment of 
which Caſe was held to be Law, and thereupon the Judges zulſired 2. part. 
delivered their opinions, that the Aorocce Ambaſladqur fol.28. cited in 
could not be proceeded againſt as a Pirate. _ Marſhts Caſe. 
20, In the time of Phz/sp the Second of Spain, the Ye. 
netian Ambaſſadour in Madrid proteCting one Bodovario, 
a Venetian, an offender, that fled into his houſe , and de- 
nying the Corigidor or Fuſtice to enter his houſe , where 
the Ambaſſadour ſtood armed to withſtand them ; upon 
complaint made , the Ambaſſadour was removed unto 
another houſe, till they had ſearched and found the offen- 
der ; then conduCting back the Ambaſſadour with all due 
reſpect, a Guard was ſet upon his houſe to ſtay the fury 
of the enraged people ; the Ambaſſadour complaining to 
the King, be remitted it to the Sypreme Council - they 
juſtified the proceedings, condemning Zogovario to loſe his 
head, and other the, Ambaſſadours Servants to the Galles, 
all which the King turned to Baniſhment; and to ſatisfe 
the moſt Serene Republick,, ſent the whole proceſs to Inego 
de Mendoza his Ambaſſadour at Yenice , declaring by a 
publick Ordinance unto that Scare, and all other Princes, 
That in caſe his Ambaſſadonrs ſhould commit any offence un- 
werthily, and diſagreeing to their qualities and profeſſions of 
Ambaſſadours , they ſhould not enjoy the Priviledge of thoſe Sir Hen.raotons 
Officers , but he would refer tham to be judged by the Laws of _ of Chri- 
that Prince or State where they then reſided, and where they | = om, Jot. 
had injured. It was a great and a noble Saying. 

. 21, In the Year 1568. Don Guhernon d'Eſpes was orde- yide Sir Robert 
| for ſending ſcandalous Cottons poſthum. 
Letters to the Duke de Alva unſealed, and in 1586. Dy _ — 
Bernardino de Mendoza , was reſtrained firſt, and after 7,1." 8 
commanded away. | WO, TN bn 


% 
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-+ XI. The manner of proceeding againſt them , accord- 


ing to the praCtice in England, hath been conceived necel- 


fary ta be, that ſome. of the Chief Secretaries of State 
were ſent; to the Ambaſſadours, and by way of advice, 


_ * that 
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that underſtanding that the Common People having re. 
ceived notice of, &c. © And that they cannot but con- 


<« ceive a juſt fear of uneivil carriage towards their Ex. » 
© cellencies or their Followers, if any the leaſt incitement ho 
« ſhould ariſe, and therefore for quiet of the State, and be 


* ſecuring of their Perſons, they were bound in love and 
6 reſpect to their Excellencies to reſtrain as well themſelves f 
« as Followers, till a further courſe be taken by legal exa- il © 
<« mination , where the aſperſion began, the ſame being 
<« 1n their opinions the beſt and the only way to prevent % 
<« the danger, &c. 
Sometimes, if the Parkament be ſitting , the King ac- ? 
quaints the Zords, and then departs z who having had 8 


Conference with the Commons, conclide of a Meſſage to be " 
ſent tothe Ambaſladours, (either by requiring an account ; 
of the matter or confining of them) the perſons to be ſent, p 
the two Speakers of both Houſes, with ſome convenient G 


number of either, having their Maces, or Enſigns of Offices 
born before them to the Ambaſſadours Gates , and then 1 
forborn ; and then requeſting ſpeech with them, let them 
know that a relation being made that day in open Parka- 
ment of , &c, they were deputed from both Houſes, the W c 
Great Council of the Kingdom , to the which by the Funda- 
mental Laws of this Nation, the chief care of the Kings 
ſafety, and the publick peace and quiet of the Realm is 
committed ; and that they were no leſs the High Court of (: 
Fuſtice, or Superſedeas to all others, for the examining and IW * 
puniſhing all attempts of ſo high a nature, &c. if it carry © « 
truth; and having executed their Commiſſion , conclude 
that the Houſes, to ſhew that reverence which they bear 
unto the dignity of his Maſter by their Meſſage , declare 
that they two are never imployed but to the King alone, P 
were at that time ſent, &c. and if the Houſes ſhall upon re- 
turn of their Speakers conceive their anſwers (if it be a mat- WW 
'  . ter thatrequires it) are ſuch as may juſtly deſerve their be : 
ThePar!iament ing confined , they then make an addreſs'to his Majeſty to ; 
not ſitting, the confine them to their Houſes, reſtraining their departure 
RO till the Prince or State, whom they repreſent, be acquaint 
Sree ets ed mith their offence: And {0 it was done in 44 H. 3.0 i | 
ifoccaſion,&*c. the Popes Legates in England, and 28 E. 1. t 
| X1Il, If a Foreign Ambaſſadour, being a Prorex, cots 
mits here any Crime which is contrg Fu Gentinm, 2s _ : 
4 . | vn, 
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ſon, Felany, Adultery, or any other crime which is againſt 


the Law of Nations, he loſeth the priviledge and dignity of The opinionof 


139 


an Ambaſſadour, as unworthy of ſo high a place, and may the Lord coke 


remanded to his Soveraign but of courteſie. 

' XIII. Burt if any thing be malym probibirum by any ACt 
of Parliament , private Law, or Cuſtom of this Realm, 
which is not malum in ſe Fure Gentium, nor contra Fr Gen- 
tzum, an Ambaſladour reſiding here , ſhall not be bound 
by any of them ; but otherwiſe it is of the Subjects of ei- 
ther Kingdom ; for if a French Merchant or Spaniſh Mer- 
chant trades or imports any prohibited Goods, he muſt 
at his. peril obſerve the Laws of England; and fo it was 
adjudged Paſe. 33 Eliz. in the Exchequer , Tomlinſon , qui 


be puniſhed here as any other private Alien, and not to be 4- Init. fol. 


153, 0% 


tam verſus Henry de Vale & al. upon the Statute of 19 H. 7, ' 


Cap. 2.1. but if an Ambaſſadour imports any prohibited 
Goods, e contra. 

The Florentines having ſent Ambaſſadours to (harkes 
the Fifth and Clement the Seventh , being then at Boloma, 
together with their Houſhold-ſtuff, they brought covertly 
many rich Commodities to ſell and traffick with , ſuppo- 
ſing that they might be free from"paying the Gabel; but 
the Searchers of the Caſtom-hoyſe having diſcovered it, 
they became objects of laughter and mirth to the Bolo- 
ans, and for that, as unworthy of the Office of Ambal- 
fadours, were remanded home without Audience. | 
* Sir Thomas Challoner having been fent Ambaſſadour to 


Spain by Queen Elizabeth", remitted a Complaint to the 


Queen , that his Cheſts had been ſearched : upon which 
the Queen demanded the opinion of her Council in the 
point , who upon the whole matter reſolved the aCtion 
into this, Legato onnia equi bonique ferenda dummodo Prin- 
cipis Honor non dirette violetur, the very words of Mr. Camb- 
den, An-Ambaſſadour muſt bear all things patiently, pro. 
vided that the Honour of the Prince (whom he ſerves) 
be not dire&ly violated. 


* XIV. The Office of an Ambaſſadour does not include a Zrg. b. F. de Lt 


protection private but publick , for the King his Maſter, 8: 7* a#- de 


ror for any ſeveral Subject otherwiſe than as it concerns 
the King and his publick Miniſters, to protect them, and 
procure their protetion in Foreign Kingdoms , 1n the 
nature of an Affce and Negotiation of State z, therefore their 
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Quality is to Mediate and proſecute for them or any one 
of them, at the Conncil-table, which is as it were a Court 
of State; but when they come to ſetled Courts, which do 
and muſt obſerve eſſential forms of proceedings , ſci. pro- 
ceſſus legitimos , they muſt be governed by them : and 

Lord Hobart, therefore in the Caſe of Dox Diego Serviento de Acuna, 
Jel. 71, Ambaſſadour Lezger for the King of Spain, who libelled in 
the Admiral Court as Procurator General for all his Maſters 
Subjects, againſt one Fo{bF* and Tucker, and Sir Richard 
Bingley , for two Ships and their lading of divers kinds, 
_ of the Goods of the Subjects of the King of Sparr gene. 
rally, and not naming of them addutt ad Port de Munſter, 
in the Preface of the Libel generally againſt them all, and 
then proceeds and charges them ſeverally thus ; That Fol- 
k# and Tucker Captain Pirate , tn alta Mari bellice diftas 
Naves agoreſſi ſunt , & per vim & viglentiam took them, 
and that they were addutte in partes Hibernie , and that - 
coming into the hands of Sir Richard Bingley, he convert- 
ed them to his own uſe , (not ſaying where) and refuſing 
to render them being required, it was there held that a 
Prohibition ſhould go, for the matter is tryable meerly 
at the Common Law, and that ſuch a Procuration was not 

good, though to an Ambaſſadour. 
Don Alfonſo de V aleſce Ambaſſadour from the (athohick, 
King, attached Tabacoes at Land here, which one Cor- 
vero, a Subject ta the King of Spain, brought hither, and 
the Ambaſſadour by his Libel ſuppoſed to. belong to his 
Maſter, as Goods confiſcated, as all other his Goods were, 
Sir Fohn Watts the Plaintiff in the ſuggeſtion, prayed a 
Prohibition , which was granted accordingly , for the pre- 
perty of Goods here at land muſt be tryed by the Commez 
Law, however the property be guided ; and it was like- 
wiſe ruPd, that if any Subject of a Foreign Prince bring 
Goods into this Kingdom, though they were confiſcate 
before, the property ſhall not be queſtioned bnt at the 
Common Law. Don eAlforft, verſ. Corvero, Mich. ofFac. 
Hob. 212, Hill. 9 Fac. upon the like Libel by Don Pedro 

Surega Ambaſladour for Spain. 

dal XV. Whether an Ambaſſadour hath Juriſdiftion over 
" Difongss fer his own Family , and whether his Houſe be a Sanitary * 
ſolent criming. Vide Parutam, libs 10, us Rex Gallie hang oh canſam iratis patature Vige 
Sens NTT ITE TS} ah bh 
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for all that fly into it, depends upon the conceſſion of 
him with whom he reſides , for this belongs not to the 
Law of Nations # ; and it hath been ſeen that an Ambaſ: + Gret. de Fure 
ſadour hath inflicted puniſhment on his own Servants and Be ac Paczs, 
Vaſlals, as the AMoſcovite did here in England, but that (ib. 18. $44 
niuſt be purely by conceſſion, as the Twrk permits it to ® *? 7* 

the Engliſh Ambaſſadour at Conſtantinople - But for Fugi- 

tives that fly-into their Houſes, nay, their own Servants, 

if they have greatly offended , cannot be drawn out by 

force, without a deniand and refuſal z which then done, 

it is then become as an offence in them. 

XVI. Moſt certain by the Givil Law, the moveable ,,.... 
Goods of an Ambaſſadour , which are accounted an ac- — 
ceſſion to his Perſon , cannot be ſeized on, neither as a popul; Roman; 
pledge, nor for payment of a debt, nor by Order or Exe- Quiritum vaſe 
cution of Fudgment , no nor by the King or States leave comiteſqz meos 2 
where he reſides (as ſome conceive) for all coaftion ought —_— 
to be far from an Ambaſſadour, as well that which touch- brought and 
eth his neceſlaries as his Perſon, that he may have full ſe- left at the 
curity ; if therefore he hath contracted any debt , he is to houſe of the 
be called upon kindly, and if he refuſes, then Letters of AC 
Requeſt are to go to his Maſter * ; ſo that at laſt that ake have 
courſe may be taken with him as with Debtors in ano- and conceived 
ther Territory; to ſome this may ſeem hard, yet Kings, no breach of 
who cannot be compelled , want not Creditors z but the heir privi- 
Lord Coke ſeems to be of another opinion +, for as to op 169-gng 
Contracts and Debts that be good Zure Gentium , he mult jy; Colbert for 


anſwer here. Yorb-Houſe, 

Mich.28 Car.2. 
zn Banc. Reg: * Grotius de Ture Bells ac Pacis, lib. 2. cap, 18, Þ Coke 4 Inftit. fol. 153» 
Certain it is that none dareth preſume to meddle either with their Perſons, Goods, or 
Servants withour leave had , the contempt of which hath beet puniſhed with impriſon- 
tent, 


XVII. If an Ambaſſadoor commits any private outrage 
ipainſt one of the Princes Subjefts, with whom he reſides, 
unleſs it be to defend the Dignity of his Charge, or of his 
Maſter, it hath been conceived by ſome not to be juſtifia- 
ble before the Prince with whom he reſides ; for ( fay 
they) there is a great difference between the Dignity, and 
Authority of the Prince in the Country of another Sove- 
taign, for he may well retain his D:2niy, but not his 
Authority, Uſually injuries of that nature being done, they 
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have admitted debates at a Council of State; where the 
Soveraign, with whom the Miniſter of State hath reſided, 
being ſatisfied , that reparation ought to be made to the 
party injured, he hath been ordered or at leaſt requeſted, 
to comply with the ſame. 

XV1II. But on the other hand , if any private outrage 
be committed by the Subjets of that Prince with whom 
be reſides, upon his Perſon, the offenders may be ſubjeted 
to puniſhment. The Queen of Sweden having made the 
Incomparable Grotizs (after he had eſcaped by Providence 
out of Priſon, and by a greater from his Country-mer) her 
Ambaſſadour with Zewss the Thirteeath , with whom he 
reſided at Par#, coming one day from St. Germans , the 
Secretary of Ceremonies being in the Coach with him, it 
chanind! that in one placeas they paſled, a great number 
of people were in the way ſeeing of an Execution , his 
Poſtillion and Coach-man driving boldly through the com. 
pany , the Archers then attending the Execution with 
ſhort Pieces, (concerned ſomewhat angerly that the Exe. 
cution was diſturbed) made after the Coach, ſhot his Po- 
ftillion and Coach-man , and through the Coach , even 
through his Hat : the matter coming to be examined , the 
King ordered three or fotir of them to be hang'd, but that 
Good Man firſt pardoned them himſelf, and then obtained 
the King's. ; ; | 

XIX. The Republick of Yerice imployetli generally 
more Ambaſſadours abroad than any other State, and they 
are as thoſe of other Princes be, Orainary and Extraorgina- 
#y ; the Commiſſion of the Ordinary continueth for three 
years, but he who reſides at Conſtantinople is not called 
Ambaſſadonr, but Baiko, reſiding there perpetually ; and 
that Republick allows him a greater proviſion to ſupport 
his Grandeur , than to any other , and by the Laws of Ye- 
mice whatſoever he expends is allowed him upon his ac- 
connts without, any examination 3 to which no other of 
their publick Migiſters of State bave like priviledge. ' 

By the Laws of Yenice there can be no Extraordinary 
Ambaſſadour imiployed , unleſs they have been Ambaſſa- 
dours formerly , and upon their return are ſtritly exami- 
med of their comportment it their Legation , and are to 
diſcover what Preſents they have received from the Prince 
or State to whom they were ſentthe Concealriient of which 
is of a dangerons conſequence; Not 


OL OH me wy .i,sm 


= BA 


re the 
elided, 
to the 
veſted, 


utrage 
whom 
jected 
le the 
dence 
7) her 
Mm he 
, the 
m, it 
unber 
1, his 
com- 
with 
> Exe- 
is Po- 
even 
, the 
t that 
ained 


zrally 
| they 
rdina- 
three 
alled 
and 
pport 
| Ve- 
IS-AC- 
er of 


nary 
baſla- 
cami- 
re to 
rince 
thich 

Not 


Df AmbaCadours. 143 

- Nor may any of their Ambaſſadours receive any prefer- 

ment from any other State during their Legation. The 7ac. 4ug. Thus- 
Patriarch of Aquileia dying, Hermolao Barbaro being there 341-27. inVt- 
Ambaſſadour for that Repablick,, the . Pope conferred on #** — 
him that Eccleſsaſtical Dignity, and made him a Cardinal, 34 p11; make 
which being known at Yenice, notwithſtanding he was a 14856, ' 
Perſon of great Merit, and had given notice to the Senate, | 

rich, well allied, and had good Friends, they ſent expreſs 


command that he ſhould reſign the Parriarchſhip, other- 


wiſe they would take from his Father the Procuratorſhip of 
St. Mark, and confifcate all his Eſtate. 

* But if ſuch Ambaſſadours have received any Preſent, 

Gift, or Reward from any Foreign Prince-or Republick, 

and ſuch Miniſters of State are thought worthy of retain- p,,j,, p,jv; 
ing the ſame, ſuch a Grace muſt paſs by the Suffrage of 5» zi}. yer. 
the Senate, to oblige them more to the benevolence of 4b. 7. 
the Republick , than-to the bounty of any Foreign Prince. 

The conſideration of which put the ſame generous ſcruple 

into the breaſt of Sir &miu Paulet , who returning from 

his Embaſſy in Fra7ce, would not at his departure receive Francis Hotto- 
from the French King the Chain of Gold which is given of '74n:ſ0'-23, 24+ 
courſe, till he was half a League out of Pars. But more 
famous was the late action of Sir Leobn Fenkins, His Maje- 

ſties Ambaſſadour at Nmeguer , who though after the 

Treaty concluded , abſolntely refuſed the French Kings 

Preſent, £ 

XX. By the Laws of Nations, in the Reception of Am- 

baſſadours, thoſe from a King are generally introduced by 

an Earl or Count, thofe froma Duke- or Republick by a 
Baron; nor are they to be allowed that Honour but only 
at their firſt and laſt Audience, 5 

' XXI. Prophane Hiſtories are full of Wars becauſe of * G44, 4+ 7ws 
wrong done to.Ambaſſadonrs ; and in the Sacred Story is 3:11; ac Pacis, 
extant the memory of the War which David upon that {2:c-18. $.1r. 
ground waged againſt the Ammonites - nor doth Cicero 7 —_ Bt- 
eſteem any cauſe more juſt againſt IGtbridates ; and at this ,j;h,,A 4 
day not only Lawyers* , but DivinesT are all of the ſame Monuments of 
opinion, That a War cannot be 'more juſtly commenced the Church, 
than for the violation done to their Publick Miniſters, fo! 450+ 
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p. Xt. 


Df the Right of delibering Perſons fled 


fo 


T. Where Superiois may become cul- 
pable for the crimes of their Sub- 
jects. WY "= 

II. Offences by whom properly puniſh- 
ed, whether by the injured State,, 
or they znto whoſe Territory the of- 
ſender # fled. 

II. whether Kzngdoms and States 
ought to deliver up Fugitives, if 
required, or not» 

IV. Where perſons are fled, the places 
whither they come ought to be Aſy- 


bums. 
V. How diftinguiſhed, and when to 
,. be puniſhed or delivered. 
VI. whether an innocent nan may be 


deſerted and delivered up to the 


enraged Power that demands him. | 


Pzotection. | 


VII. Whether an znnocent perſon may 
be deſerted and yielded, if war be 

' . threatned. ET; 

VIII. Whether an innocent perſon ve= 
fuſed to be delivered up , 0ught to 

- yzeld himſelf. 

IX. if Charity in an innocent 4t6 
yield bimſelf, whether compaſſion 
may be ujed if be refs. ON 

X. whether this of delzvering up does 
extend to Sourratgn Princes dri- 
ven out of the Country. | 

XI. Perſons running away with the 
Publick Revenue, where thezr per- 
ſons and Goods have been ſeized 
ell F -49 aos and ſatisſattion be 
made. + 


Zeno interce- T,FPAthers are not bound for the fault, of their Children, 


nor Maſters for thoſe of their Servants; nor Prin- 


ces for the aftions of their Subjects, unleſs they become 
partakers in the crimes; the which may be done in two 
by ſuffefance and receipt ; therefore if Princes 


ſought them ſhall ſiffer or countenance their SubjeCts, by Pictures or 
with tears; ne 


Libels, or otherwiſe to abuſe another Nation or Commor- 
wealth, it is the ſame as if they ſhotld authorize it. Brutus 
to Cicero , How can you makg me guilty ? Yes, well enough, if 


queniq; periculo it were in you to binder it ; but receipt may admit of ſome 
[4ere.Liv.l.goe further ſcrutiny. 


II. Commontealths being inſtituted, it was agreed that 
faults of particulars, which do properly belong to heir 
own ſociety, ſhould be left to themſelves and their, Sove- 


moſt fit. 


raigns, to be puniſhed or connived at, as they jtidged 


Yet that Right is not ſo abſolutely left to them » but 
offences ; which texid to the deftrtiction of Society or Go- 
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Of Pyotection by the Laws of Nations; 
gernriient , whereof.-Treaſor is the chiefeſt , may ſeem 
to be excepted z : for -if a Subject ſhall commit an a& 
tending to the ſubverſion of his Soveraign's Government, 
the ſame is an offence that's ſubject to an wniverſal puniſh- 
ment, $.e, it is to be puniſhed every where, and-the Go- 
yernours into whoſe Territory ſuch fly, ſeem to have a 
Right of proſecuting for the offence: in Civil aCtions; 
which tend to Commerce that ſupports Society ,” the Sub: 
jects of Foreign Nations having juſtly contracted debts in By 
their own Country, may obtain Juſtice itt another ; by a 5 ate in B. Re 
ſtronger reaſon it is thought that Princes or Republicks many oe, 
that have received publick injuries, have right to require zz; can” 
puniſhment for the indignity that is offered them, ar leaſt | 
for that which tended to the ſubverſion of their Govern- 
ments, and to have the offenders delivered up. 
Il]; The queſtion is illuſtrious, opinions grounded on 
ſyeral great Preſidents have been both ways produced : 
it hath been generally beld , That thoſe Kingdoms where For thetmowy. 
the offenders are fled, ought to do one of the two , either ledge of the , 
puniſh them according to their deſerts being called upon, or leave <aule ought ta 
them to the Fudgment of the offended State; others on the ones the ; 
contrary z moſt certain it is by the delwvering up Is under- j,,,; pk lg 
ſtood, to leave him to the legal Judgment of that Prince dedeve cauſe worth 
or State, whort he hath offended : And ſuch was the De. cognitz. 'Plu:. 
caration of Ferdinand King of Spain, who had been often #27 in his xg 
requeſted by Henry the Seventh to deliver up Edmund Hs 
de la Poole Earl of Suffolk, his Subject , then fled for prote- amaintea by 
Qiorf to that Prince's Country ; but was always refuſed ; AR of Parlia- 
but being continually importuned by promiſes that he ment 12 2. 9. 
hold not be put to death, cauſed the Earl to-be delivered ©9-1/-fot.1804 
up to him, who kept himin priſon, and conſtruing his | 
promiſe #0 be perſonal to himſelf, commanded his Son Henry $2, 8. vide 
ifter-his deceaſe to execute him , who in. the fifth Year-of Lord Hevbercs: 
his Reign in cold blood performed the ſame, But the ma- Hiſtory of #8, 
lice of that politick Prince the Father, and the uncontron- a — 
able , Will of the Son are Preſidents but of ſmall force ; qejyver po 5 
the example of which;not long after gave the French King thoſe that fled 
occaſion to beware of truſting the latter with a Subject of to him our cf 
his on the like occaſion ; for Cardrnal Pool not many years AR op 
after, coming Ambaſſadour from the Pope to the French ones, Aut + 
King , they both being then in amity , and Hepry the gy. in 14h. 
zighth in League with the Ta , but in enmity o—_— Pep. Ani 118%; 
rſt, 
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846 Of Protertion by the Latus of Nations, 


ficſt, requeſted to have the Cardinal delivered up, but 
could not prevail, being doubly armed, as the Ambaſſa- 
dour of a Soveraign Prince (for iuch is the Pope) and in 
the Territory of a Foreign State. 

The Iſraelites require of the Benjamites to deliver up the 
wicked men, the Phil:ſtines Samſon , Cato gave his Vote 
that {ſar ſhould be delivered tothe Germans, for ſpoiling 
them without juſt cauſe. Nor are nocent perſons injured, 
if they are cither delivered up, or puniſhed ; yet does it 
not thence follow that they muſt be delivered up or pu- 
niſhed ; the Romans delivered up thoſe that had done vio. 
lence to the Carthaginian Ambaſladours ; yet the Ambaſſ. 
dours of the Aſſaſſtaes hawing been traiteroully murdered 
by one of the Templars at Feryſalem, the offender being 
demanded , that fo Juſtice might be executed on him for 
the aft, the Grand eHafter anſwered , That he had al- 
ready enjoyned him Penance , and had directed him to be 
ſent to the Pope, but abſolutely refuſed to deliver him 


Trius lib. 20, 
£8). 23. AlN 


1173, 


U 


private offen- 


&s, which are begun for ſuch, though they may contribute much , but 
univerſal San- for thoſe which tend to the ſubverſion. or ruine of a Coun- 
Quartes,the of- try, they often have been delivered up ; Zugurtha of Boc- 
tenders have 4,4 in Saluſt , So ſhalt thou at once free us from the ſad ne- 
ceſſity of proſecuting thee for thy errour , and him for hu 
And by moſt Writers it is agreed, that ſuch 
Chamberlain offenders muſt either be delivered up or puniſhed, the 
was taken by election is left to their choice into whoſe Territory they 
force our of | | «fled > though ſome have held, that in caſe of prote- 


been taken: 
in- Luſitania , 
EirdinandLord T reaſon. 


theChurch and 


burner, for for- CtioN Or Sanctuary for ſuch unfortunate perſons, Princes 
cing a Noble do make their Countries Aſylums +. 


Virgin, Maria- 


24 ib. 11. Chayies Duke of Burgundy delivered up to Lewis the Eleventh the Earl of 
St. Paul, Conſtable of France, who flying to fome of his own Cities, obtained Letters of 
Safe-Condud to come and commune with the Duke, in order to the making his peace 
with the King ; but the Duke after he had him in cuſtody , delivered him to the King 
of France, who immediately after cut off his head. Phil. Comines 1.4« 12+ T Lydovicus 
Pius the Emperor, received thoſe rhat fled to him from the Roman Church, as appears by 
his Decree Anno 817. and Lither himſelf did not wanr Princes to prote& him from the 
fury of St, Pejer's Ghair, Fic his Colloquium primed in London, An 1663: 


IV. Butthen, and as in this laſt, ſo in all other the 
* Yet out of offender muſt have committed ſome publick offence *, as 
Churches be- ' Treaſon ; for molt certainly it extends not to private inju- 
yond Seas for ries, becanſe there is no Preſident that ever a War was 
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Of Pebfedfon by theLaws of Nations; 149 
T. Quintuws Flaminins ſent Ambaſſadeurs to Pruſias King 
of Birhy:za , for the procuring the delivering up the Brave 
but unfortunate Harniba!, who accordingly being ſeized 
on, 1 will zow, ſays he, delever the Romans of that fear which 
hath ſo many years poſſeſt them; that fear which makes them __ te Gorwiloca 
impatient to attend the death of an old man: This Vittory rhe”. 
of Flaminius over me , who am diſarmed and betrayed into gp, 6, 14h 
his hands ,, ſhall never be manbred among the ref} of his Heroj- h 
cal.deeds : No, it ſhall make it manifeſt to all the Nations of 
the World, how far the ancient Roman virtue is degenerate 
and corrupted:, for ſuch was the Nobleneſs of their Forefathers, ; 
<4 when Pyrchus invaded them in Italy , and was ready to 
give them Battle at their own doors , they gave him knowledge 
of the treaſon intended again him, by Poyſon , whereas thoſe 
of 4 later race have-imployed Flaminius, 4 man who hath here- 
rofore been of their Conſuls, to prattiſe with Pruſias, contrary 
to the honour of a King , contrary to his faith given, and con- 
trary to the Laws of Hoſpitality , to ſlaughter or deliver np 
his own gueſt. 
V. Though Kingdoms and States are looked tipon as 
places of Refuge, yet that mult be underſtood for thoſe 
that are perſecuted with cauſleſs hatredJ not to ſuch as 
have committed that which is injurious to humane ſociety, 
or to other men. G:lippus the Laconian in Diodorns Sicu- 
lus, ſpeaking of. the Right of ſuch miſerable Fugitives, . .. 
faith, They that introduced theſe Rights at firſt, meant the un- Libs 15; 
jortunate frould expelt mercy , the injurious puniſhment 
Aﬀter—— Theſe men , if by the unjuſt deſire of that which is 
andthers, they have fallen into theſe evils, muſt not accuſe 
Fortune , nor impoſe on themſelves the name of Suppliants , ſor 
that by right belongs to them that nave an innocent mind an 
adverſe Fortune. 


Carum occidiſti, dum vis ſuccurrere : nulliin 
Crimen habesz manus elk ibt purior, ac fuit ante. 


But the life of thoſe men full of wicked atts ſhuts up again#* 
them all places of Refuge, and leaves no room for compaſſtont, 
(icero hath a Saying out of Demoſthenes : We muſt ſhew com- 
paſſion to thoſe whom Fortune , not their own evil deeds , hath 
made miſexable. And by the Holy Law , when ary one 
had been ſlain by an Ax ſlippirg ont of anothers hand, the 
Cities of Refuge were open: = molt holy Altar it felt 
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Df Protertion-by the Lats of Mations, 


dour of a Soveraign Prince (for iuch is the Pope) and in 
the Territory of a Foreign State. 

The 1ſ-aeltes require of the Benjanites to deliver up the 
wicked men, the Phihſtines Samſon , Cato gave his Vote 
that {ſar ſhould be delivered tothe Germans, for ipoiling 
them without juſt cauſe. Nor are nocent perſons injured, 
if they are cither delivered up, or puniſhed ; yet does it 
not thence follow that they muſt be delivered up or pu- 
niſhed : the Romans delivered up thoſe that had done vio. 
lence to the Carthaginian Ambaſladours ; yet the Ambaſſa. 
dours of the Aſſaſſines hawing been traiterouſly murdered 
by one of the Templars at Feryfalem, the offender being 
demanded , that to Jultice might be executed on him for 
the at&t, the Grand eHaſfter anſwered , That he had al- 
ready enjoyned him Penance, and had directed him to be 
ſent to the Pope, but abſolutely refuſed to deliver him 
UP 


Tyrius lib, 20, 
£4). 23, Anno 
1173s 


IV. But then, and as in this laſt, ſo in all other the 
* Yet out of offender muſt have committed ſome publick offence *, as 
Churches be- ' Treaſon ; for molt certainly it extends not to private inju- 
yond Seas for 1.5, becanſe there is no Preſident that ever a War was 


rivare offen- R 
wig which are Þegui for ſuch, though they may contribute much , but 


univerſal San- for thoſe which tend to the ſubverſion or ruine of a Coun: 
Quarics,the of- try, they often have been delivered up ; 7«gurtha of Bor- 
fenders have 1,44 il Saluſt , So ſhalt thou at once free us from the ſad ne- 
been taken: REY X . 

ceſſity of proſecuting thee for thy errour , and him for hu 


in. Luſitania ; - 
"ily pur" Treaſon. And by moſt Writers it is agreed , that ſuch 


Chamberlain offenders muſt either be delivered up or puniſhed, the 
may taken "y election is left to their choice into whole Territory they 
my 2 , arefled; though ſome have held, that in caſe of prote- 


theChurch and ,. | . 
burnt, for for- Eti0N or Sanctuary for ſuch unfortunate perſons, Princes 


cing a Noble do make their Countries Aſylums +. 

Virgin. Maria- BEEN, 
24 ib. 11. Chaties Duke of Byrgundy delivered up to Lew3s the Eleventh the Earl of 
St. Paul, Conſtable of France, who flying to ſome of his own Cities, obtained Letters of 
Safe-Condu@ to come and commune with the Duke , in order to the making his peace 
with the King 3 but the Duke after he had him in cuſtody , delivered him to the King 
of France, who immcdiately after cut off his head. Phil. Comines l.q. 12. Tf Lydovicus 
Pius the Emperor, received thoſe that fled to hima from the Roman Church, as appears by 
his Decree Anno 817. and Lither himſelf did not wanc Princes to prote& him from the 
fury of St, Peter's Ghats Fide his Colloquiurrs primed in London, An 1663 
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Of Pebtedifon by the Lats of Nations. 


T. Quintus Flaminins ſent Ambaſſadeurs to Pruſias King, 


of Biehymia , for the procuring the delivering up the Brave 
but unfortunate ZHarmiba!, who accordingly being ſeized 
on, 1 will now, ſays he, deliver the Romans of that fear which 
hath ſo many years poſſeſt them; that fear which makes them 
impatient to attend the death of an old man: This Vittory 
of Flaminius over me, who am diſarmed and betrayed into 
his hands , ſhall never be nanbred among the ref} of his Heroi- 
cal.deeds : No, it ſhall make it manifeſt to all the Nations of 
the World, how far the ancient Roman virtue is degenerate 
and corrupted: for ſuch was the Nobleneſs of their Forefathers, 
4 when Pyrrhus invaded them in Italy , and was ready to 
give them Battle at their own doors , they gave him knowledge 
of the treaſon intended againFt him, by Poyſon , whereas thoſe 
of a later race have: imployed Flaminius, a man who hath here- 
rfore been of their Conſuls, to prattiſe with Pruſias, contrary 
to the honour of a King , contrary to his faith given, and con- 
trary to the Laws of Hoſpitality , to ſlaughter or deliver np 
his own gueſt. | 

V. Though Kingdoms and States are Tooked tipon as 
places of Refuge, yet that mult be underſtood for thoſe 
that are perſecuted with cauſleſs hatredJ not to ſuch as 
have committed that which is injurious to humane ſociety, 
or to other men. Gzl:ppus the Laconian in Diodorus Sicu- 
lus, ſpeaking of. the Right of ſuch miſerable Fugitives, 


Pide Sir Walt? 
Raleigh, lib, 5; 
Caps 6s &, 2z 


faith, Ti A that introduced theſe Rights at firſt, meant the un- Libs 133 


fortunate ſhould expect mercy , the injurious puniſhment 
Aﬀter—— Theſe men , if by the unjuſt deſire of that which is 
andthers, they have fallen into theſe evils, muſt not accuſe 
Fortune , nor impoſe on themſelves the name of Suppliants , ſo? 
that by right belongs to them that nave an innocent mind an 
adverſe Fortune, 


Carum occidiſti, dum vis ſuccurrere: nulliin 
Crimen habes z manus elt ibi purior, ac fuit ante, 


But the life of thoſe men full of wicked atts ſhuts up again#* 
them all places of Refuge, and leaves no room for compaſſion, 
(icero hath a Saying out of Demoſthenes : We muſt ſhew com- 
paſſion to thoſe whom Fortune , not their own evil deeds , hath 
made miſexable. And by the Holy Law , when ary one 
had been ſlain by an Ax lippirg ont of anothers hand, the 
Cities of Refuge were open: 2 moſt holy Altar it felt 

| Z P7175 


ISS _— W-_— = == 
: ER 


<—-— CR 
Dao 


| - === 
EEC 
— FEES 


- == I 
——— 


DES IE nn 
z 


—— 
—_ 


4 


j4 EY 


A 7 A. ad. ES. th ee a 


p—_——_ 
=——XC 


SEAS 27 + 0 In —_ GB ——— —— 
_——_—<_c— > 
_—_ 


OE Sn ICI I 


They of Hol- 
land lately de- 
livered up the 


wicked Con- 
ſpiracy with 


Sozſſons in 


France. 
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was no protection for thoſe that had ſlain an innocent man 


maliciouſly, or had troubled the Commonwealth ; which 


Law Philo explaining ſaith , Unholy men have no entertain. 
ment in the Holy place. Lycurgus the Orator relates, that 
one Callſtratus, having committed a Capital fault, and 
adviſing with the Oracle, received anſwer, That if he 
went to Athens he ſhould have right : and thereupon in 
hopes of impunity he fled to the moſt holy Altar there, 
notwithſtanding which he was taken from thence and put 
to death by the City moſt obſervant of her Religion, and 
ſo the Oracle was fulfilled. Princes indeed (faith Tacitus) 
are like Gods, -but neither do the Gods hear the Prayers 
of Suppliants, unleſs they be juſt, Such then are either to 
be puniſhed, or delivered up at leaſt; yet ſurely this hath 
been obſerved to extend only to thoſe crimes that touch 
the State, or at leaſt are of a very hainous nature ; ſome. 
times they are expreſlly ſtipulated by Leagues to be deli- 
vered up; bowever this is to be obſerved, that ſuch ſort of 


famous poiſon- Fugitives and Suppliants, be they Foreigners or Subjects, 
ing Cook that are to be protected till they have been fairly tryed ; and 
had beeninthe if that whereof 


they are accuſed be not forbidden by the 
Law of Nature or Nations, the cauſe mult be tryed and 


the Counteſs of adjudged by the Municipal Laws of that Kingdom or State 


from whence the crime doth ariſe. From which it may be 
obſerved, thata fault committed in £gla7, and the per: 
ſon flying and requeſt made, yet by reaſon that none can 
by the Laws of that Nation be tryed but per Pares, nor 
then but in perſon, it will thence follow that ſuch may 
ſeem out of the general rule ; however it may ſtand with 
the higheſt reaſon , that the fact and proof being remitted 
over with the requeſt, there may appear a juſt ground for 
the demand. 

VI. Whatever the opinion of thoſe Writers have been, 
the praCtice of latter Ages have ſeemed to incline other:- 
wiſe, Queer Elizabeth demanded Morgan and others of 
her Subjects fled into France, that had committed Treaſon 
againſt her ; the anſwer of the French King was, S; quid 
&: Gallia machinarentur , Regem ex jure in los as 
furum ; ſin in Anglia quid ba... or fuerint,, Regem non poſſe de 
eiſdem cognoſcere, & ex jure agere ;, omnia Regna proſugr eſſe 
liberaz Regum intereſſe, ut ſui quiſque Regni libertates tneatur, 
emo Elizabetham non ita pridem , mm ſunum Regnum Mountgi 

merium, 


lepitss 
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© Met 
tof 1 


Df Pzotection by the Laws of Nations, 143 


merium , Principem Condeum , & alios 6 Gente Gallica ad: Vide Cambd. 
miſiſſe, &c. and they were never delivered up; but the 4% 1555: 
like was not. returned by the King of Scotland, for he pro-_ 

miſed that he would tranſmit Fermhburſt and the Chancellor 

too, if they were convicted by a fair Tryal. 

Perſeus Ring of Macedon in his defence to e Martins, Liv. lib. 22, 

ſpeaking of thoſe that were ſaid to have conſpired againſt cap. 37- 
Eumenes : So ſoon as 1 was admoniſhed by you, and finding 
the men in Macedonia, 7 commanded them away , and charg- 
ed them never to return into my Dominion. The Cry of the 
late Ropal Wartprs Blood juſtly procured them of Hel- 
land todeliver up the Regicides to the injured Succeſſor, 49 1660, 
And from the Crown of Denmark, it was expreſly ſtipula- 
ted they ſhould be delivered, in theſe words: rem quod Inthe Alliance 
ſi qui eorum qui res ſunt illius nefandi Parricidis in Regem between thoſe 
CAROLUM Primum beatiſſime Memoria admiſſi , ac _— Feb 
legitime de eodem ſcelere attinfts, condemnati, vel comvitts, & c, ies fs 
*If any of them who are guilty of the horrid' Murder com: jn the fifth Ar- 
*mitted upon King CH AR LES the Firſt of bleſſed ricle, 
© Memory, becither now in the Dominions of the King 
$ of Denmark, and Norway, or ſhall hereafter come thi- 
(ther, that as ſoon as it ſhall be known or told to the 
(King of Denmark, or any of his Officers, they be forth- 
«with apprehended, putin ſafe Cuſtody , and ſent back 
<into England , or be delivered into the hands -of thoſe 
*whom the King of Great Britain ſhall order to take 
(charge of them and bring them home. 

VII. Moſt certain it is, if War be threatned to a Na- Thar politick 
tion or People, if they deliver not up the offender, though PrincelsQueen 
perhaps he is innocent , and that ſuch is the malice of his Z/#99th gave 
exeruies, that they know, they will put him-to death, yet equirtie” an-* 
he may be deſerted, eſpecially it that Nation or Kingdom fuer , when: 4 
is inferiour to others ; but then the ſame ought not to be they demand- 
done raſhly. The ralar Foot that forſook the unfortu. <d B-thwelhſhe 
nate Pompey before all was loſt, being aſſured of Quarter _— on 
from the Viftorious Ceſar , were condemned by molt that her render 
reported the ſtory of that day. himup,or ſend; 

Pope Alexander (in that mortal Feude between him and himourofEng- 
the Emperour Frederick,, who favoured Oftavian the Ant, land. Cambaens, 
pope) fled diſguiſed to Venice , the Duke and Senate being SAFTIEN 
jealons that the Emperour would demand him, ſent an Em- 


bally to the. &mperour to endeavour a Mediation and Peace, 
KR 3 which 


TZO 
EL 


Fiſt. Reps Vers 
3n Vita Seba- 
fizani Cyanz 

Duke of Ye- 
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which was no ſooner offered , but the Emperour broke out 
into arage, bidding them go home, faying ; © Tell your 
< Prince and People, that Frederick, the Roman Emperour 
© demands his Enemy , who 1s come to them for ſuccour, 
< whom if they fend not preſently bound hand and foot 
< with a ſure Guard, 'he will proclaim them Enemies to 
© him and the whole Emprre , and that there is neither AJ. 
< liance or Law of Nations which ſhall be able to free them 
< from revenge for ſuch an injury; to proſecute which; 
<he1s reſolved to overturn all Divine and Humane Laws, 
© that he will ſuddenly bring his Forces before their City, 
©and contrary to their expectation, plant his Y:&orious 
© Eagles on the Market- place of St. AAark, This Meſſage 
being faithfully delivered, the Senate decreed Arms, Arms; 
and while they were preparing, News was brought that 
Otho , the Emperour's Son and General of the Ceſariar 


- Fleet, was entred the Gulph with ſeventy five Gallies ; 


Phil, COMEnts, 
{fs Is Caps Te 


the moſt valiant and religious Sebaſtiano Cyani reſolved to 
meet him, and having encountred them on the Coaſt of 
Iftria, defeated Ortho and all his Naval Forces, taking 
forty eight Gallies, Ortho their Admraland the reſt either 
burnt or deſtroyed ; he returned. in Triumph for Zenice, 


and not long after Frederick, became converted , that Hea- 


ver fights the Battels of the Innocent , and on his knees 
beg'd pardon of Alexander the fugitive Pope. - 
Lewis the Eleventh of France required by Ambaſſadors 
of Philip Duke of Burgundy, the delivering up of Sir Oliver 
ae Ia Marche (who being a Burgundian, had wrote (as was 
conceived) ſomewhat againſt the Claim of the French to 
ſeveral Territories) upon a publick Audience at Liſle they 
were anſwered by Duke Philip , That Oliver was Steward 
of his Houſe, a Burgundian by birth , and in no reſpett ſubjett 
to the Crown of France ; notwithſtanding if it could be 
proved that he had ſaid or done any thing againſt the 
Kings Honour, he would ſee him puniſhed according as his 
faults ſhould deſerve. h " Ro 
- VII. But admitting that ſuch an Innocent Perfon ovght 
not to be delivered up, whether he is bound to yield him- 
felf; by ſome it is conceived he ought not, becauſe the 
nature of Civil Societies, which every one hath entred in- 
to for his own benefit, ' doth not require it; from which it 
follows, that though ſich perſons are not bound to that by 


right, 


> 


1d 


right , 


charit) 
not of 
forme« 
blame 
tary y! 
multit 
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right , properly ſo called, yet it doth not follow, but in 
charity he ſeems bound todo it; for there be many offices 
not of proper Juſtice, but of love , which are not only per- 
formed with praiſes , but alſo cannot be omitted without 
blame ; and ſuch indeed is the act of ſuch a perſons yolun- 
tary yielding up himſelf, preferring the lives of an Innocent 
multitude before his own. Cicero for P. Sextrs, If this had Hom de frib cs 
happened to me ſailing with my Friends in ſome Ship ,, that Pi- Pins gn 
rates ſurrounding us ſhould threaten to ſink us, except they g;1,;; parens, ”Y 
would deliver me, I would rather have caſt my ſelf into the civilis officis 
Sea , to preſerve the reſt, than to bring my Friends either to 191 72nariggntse 
certain death, or into great danger of their life, The Requeſt -_ pſa 
of the Noble Srrafford 1s freſh in our memories, Ar om cit fab 
tnſulit. And in Livy there is a moſt excellent ſaying of ſame Moloſians : Equidem pro 
Patria qui lethum oppetiſſent ſepe fando audivi z que Patriam pro ſe perive equum cenſirent, 
uu prims ſunt. Live libs 45+ 
IX, But whether ſuch an Innocent Perſon may be com- + ,,, ,... 
pelled to do that which perhaps he is bound to do, may + cots mpir. 2 
he a queſtion; rich men are bound by the precept. of fot. 199g, * 
Mercy to give alms to the poor, yet cannot be compelled Piutarch. Pho- 
togive: it is one thing when the parts are compared a. 9 g Hats age 
mong themſelves; another wheh Superiors are compared _ gn 
to their Subjects, for an equal cannot compel his equal, 54:15 ran ; 
but unto that which is due by right ſtriftly taken ; yet mus ee parces 
may a Superior compel his Inferior to things which vertue 4//q#0s mala 
commands ; in a Famine to bring out proviſions they » te horde ch 
: R I menſam miiltis 
have ſtored up,. to yield him * to death that deſerts his ,,1;,.,.. 
Colours, or turns Coward, to mulCtt thoſe that wear ex- The Son of 
cellive apparel T. And the like Phocion, pointing to his Pompey was fo 
dear Friend Nicocles , ſaid, Things were come to that extre- m_— 2 Son 
mity , that if Alexander ſhould demand him , he ſhould think Pare hs be 
be were to be delivered up. It hath ſeemed that ſuch an In- contended wo 
nocent perſon might be deſerted and compelled to do that Anthory & 4% 
which Charity requires z but the late ROYAL MARTYR #7 about the 
ſcemed of another opinion , when he came todye , in the 77"? 9 the 
_ orld;this Pom- 
Caſe of the Britiſh Protomartyr Strafford. ow ep. 
ing Anthony and Auguſtus in his Galley , the Captain which commanded 1r,, demanded 
leaye of him to weigh Anchor and te carry away his gueſts, and to make his Rivals priſc- 
ners : he anſwered him, That he oughr to have done it without telling him of #, and. 
ſhould have made him great , without having made him forſworn : certainly an honeſt 


perſon will never be of the mind of this Caprain 3 therefore in ſuch extremkies , Coun- 


ſellors either for high advantages, or in the grear neceſſities of their Prince , ſhould ſerve 
their Maſters with their Eſtates and Goods; but nor with their Honour and Conſcience. 
R 4 X.- But 
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GA X. But this delivering up does in no reſpect extend to 
Soveraign Princes , who .are by Divine; permiſſion un- 
fortunately driven out of their own Country ; and there- 
fore memorable is the great Treaty commonly called by 

I H. 9. the Flemings, Intercurſus Magnus , where there was an ex- 

Lord Bacon's preſs Article againſt the reception of the Rebels either of 

AY Of t08-»Eloury VII. or of. the Arch-Dake of Burgundy by others, 

77 cheScventhy \\1-porting, That if any fch Rebel ſhould' be required 
fel. 162, P Lbs y "OY 

+ fic by the Prince , whoſe Rebel he was, of the Prince Confe- 

OEb, derate, that forthwith the Prince Confederate ſhould by 

Proclamation command him to avoid the Country , which 

if he did not within fifteen days, the Rebel was to ſtand 

proſcribed and- put out of Protection. But a Prince, or 

one that hath a Soveraign Power , and had been contend. 

ing fot his Right, but ſucceſs not crowning his hapes, 

occaſioned his flight , hath always been excepted ; to de. 

liyer up ſuch, is even againſt Nature and the Majeſty of 

Power; and therefore it is very remarkable what attempts 

were made for E. 4. H.7. nay in the yery Treaty of 1:- 

zercurſus Magnus it is memorable, that at that time Perkin 

Warbeck, was contending with Z. 7, for the Crown of 

England by the Name of Richard Duke of York's younger 

Son and ſurviving 'Heir Male of Edward the Fourth. ' My 

Lord Bacon does take a particular notice, that Perkin 

Warbeck, in that very Treaty was not named nor contain- 

ed, becauſe he was no Rebel, but one that contended 

for the Title. Afterwards when Perkin was fled into 

Scotland, and there received by the Scor:ſh King, Henry the 

Seventh ſent'to have Perk: delivered up, and it was one 

of the principal inducements of the King to accept of 

a Peace upon that condition, giving for an argument, that 

_ Perkin was a Reproach to all Kings, anda perſon not pro- 

tected by the. Laws of Nations ;. but the Scorch King pe- 

remptorily denied ſotq do ,; ſaying , That he (for his part ) 

Was 7:0 competent Fudge of Perkins Title, but that be bad re- 

ceived him as a Suppliant', protefied him as a perſon fled for 

1 refuge , . eſpouſed him with his Kinſwoman ; and aided him with 

Lord Bacon's Arms, upon the belief he was a Prince ,; and therefore he could 

Hiſtory.of Hete 129+ row with his Honour ſo unrip., and (in a ſort ) put a the 

of 20 pt, upon all that: be bad ſaid and dons before, as to deliver him up 

35 0792 1412-4 g0 bis-Enemies; This was ſo peremptorily-inſiſted on by 

pak che. Seotch King, that Few y the Seventh was at length 

Tis idiocy 34 2 þ ub ef 07% P5510. [>a Contented 
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contented to wave the demand, and conclude a Peace 
without that Article ; notwithſtanding the King of Scot- 
land had often in private declared , that he ſuſpeCted Per- 
kin for a Counterfeit. What endeavours were uſed by 
the late Uſurper with thoſe of Holand and with Cardinal 
e Hazaring concerning his preſent Majeſty , and how his 
Royal Perſon and Brothers were after the Murder of their 
bleſſed Father like Partridges hunted from place to place, 
the World and the ſhameful ſtories of that Age can too 

ell evince. But on the other hand, as we have ſaid, thaſe 
Gat have committed offences that ſtrike direCtly at Go- 
yernment and the Murder of their reſpective Princes, have 
found but cold harbour in the Territories of Foreign Prin- 
ces; however in caſes of like nature Princes have often 
ſfipulated with each other for the delivering up offenders 
of that magnitude as hath been already mentioned. 

XI. Perſons that have wronged or defrauded Kings of 
their Reyenue , eſpecially in England, upon Letters of 
Requeſt to thoſe Princes whither they have fled, have 
been delivered up. 

Some Florentine Merchants of the Society of the Fr:co- 
bald; , being made Colleftors and Receivers of the Kings 
Cuſtoms and Rents in England,Walcs, Ireland,and Gaſeoigne, 
ryaning away with thoſe Monies, together with all their 


Eſtates and Goods for Rome , the King ſent his Letters of Xott. Rome An. 
Requeſt to the Pope, deſiring that they might be arreſted, 4 E+ 2+ 4 17+ 
and their Perſons and Goods ſeized, and ſent over to ſatis. © 


fie him for the damages he and his Subjects had ſuſtained 
by them , promiling not-to proceed againſt them to the 
loſs of their limbs or lives. Upon which Letters, the 
Pope ſeized on their Goods, and not long after the King 
Writ for the ſeizing of their Perſons, 'for anſwering of 
other frauds and injuries, =p It's S: 

* The like was done for one Anthony Fazons , who had 
received 5001, of this Kings Monies , 'and running away 
With it to Lorraine , the King writ to the ſame Duke , de- 
firing that ſearch might be made, and his perſon ſeized 


v 


ypon and his Goods ſecured in every place within his Ter- pro Rege. 


itories, till he ſhould fatisfie the ſaid 500/. 
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Df Contribution paid by Places Neuter to 
both Armtes tn Tar, 


T. Of force uſed to Nenters, whether 
lawſul. 

II. Of Neuters, their duty confudered 
zn reference to either of the war- 
rang parties. 

TIT. Conſederations gentral touching 
the ſame, and the chief matters 
that are objefted by thoſe that ſeru- 
ple thereat. 

IV. The caſe lated generally in the 
queſtion propounded to our Saviour 
of paying tribute to Cxlar. 

V, 1n the payment of Contribution to 
an Enemy, what 1s neceſſary to be 
eiaguiſte in the beginning of a 


at. 

VI. Of a ſecond diſtinguiſhment 

'arawn out of the firſt, of ſuch pay- 

ments, when a War # attuadlly 
formed. 

VII. Where a man pays, but miſlukes 


the cauſe, whether excuſable, the 
War not yet aftually formed in the 
places | 

VIE. #here a Country is fully poſſeſt, 
whether payment then us lawſul. 

IX. Of the ſtate of thoſe that live on 
Frontiers, their condition conſfide- 
red in reference to procure their 
peace by Contribution. 

X, Of interdiftion by him to places 
from whom faith is owing, Con- 
tribution notwithſtanding being 
paid, whether the ſame creates an 
offence in them. 

XI. Of the genuine confliruftion of 
ſuch interdiftions according to the 
true intention of the ſame. 

XIE. Of the 3mpunity and p/n 
ment that ſuch innocent offenatrs 
may be ſubjefted to, in caſe of being 
queſtioned for the contempt by thei? 
Tzght Gouernourss 


LIFT is manifeſt, there is no Right of War over Ney- 

ters in War; yet becauſe by occaſion of the War ma- 
ny things are uſually done againſt ſuch ( Borderers eſpe- 
cially) on pretence of neceſlity, there can be no excuſe 
for the act, unleſs it be apparent neceſſity , and that. the 
ſame ought to be extreme, for then it may give a right 
over what belongs to another man; for in ſuch caſe, if 
the neceſſity be manifeſt, there may be ſuch a proportion 
exacted as the neceſſity requires, that is, if the Cuſtody 
ſuffices , the uſe of the thing is not to be taken; if the 
uſe , not the abuſe, be neceſſary, yet is the price of the 
thing to be reſtored. Moſes, when the higheſt neceſſity 
arged him and the people to paſs through the Land of 
the [dumeans , firſt he ſaith, he wonld paſs along the bigh- 


wa Y, 
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way , and not divert into their Corn-filds or Vineyards; if he * Sce to this 
bad need but of their water, he world pay a price for it. The Pmpoſchisex- 
worthy Captains , both Greek and Roman , have done the — 
like : In Xenophon the Greeks with Clearchus promiſe the near $3city, 
Perſians to march away without any damage to the Coun- when he mar- 
try, and if they might have neceſſaries for money , they ched into 4- 
would take nothing by force. N f 
mended in * Belliſarins by Procopins his Companion and jj. piarets cho. 
Witneſs of his aCtions. row Aſrich. 
Il. And as the Law doth preſerve the Eſtates and Terri- Vandal. 1. 

tories of ſuch Neuters, or thoſe that abſtain from War, ſo 
on the other hand ſuch onght to do nothing for either 
Party, but eſpecially for him who maintains a bad cauſe, 
or whereby the motions of him who wageth a juſt War 
may be retarded ; and in a doubtful caſe they ovght to 


ſhew themſelves equal (as we have mentioned elſewhere) j-7"# 0, 
w l 


to both in permitting paſlage, in affording proviſion for Paritam, Ub.8; 


the Legions or Navies, and in not relieving the Beſteged. 

kt ts the duty of the Athenians, if they would not fide with Thusy4ites l. 
any party , either to prohibite the Corinthians from raiſmg 

Souldiers out of Attica, or permit them to do the like. So the 

Emperor and Confederate Princes of the Empire, with the 

Cantons of Switzerland in the late German War, and ſoof 

the King of England, who was ſo careful to preſerve the 

Neutrality , that he iſſued forth his Proclamation to pro- 

hibite all perſons, of what condition ſoever, to become 

Souldiers in the Service of any of the warring Princes. It 

was objected by the Romans againſt PhilipKing of the X7a- 

cedonians, That the Leagne was violated by him two ways, 

both becauſe he did injuries to the Fellows of the Roman people, 

and becauſe he aſſiſted the Enemy with aids and money. The 

{ame things are urged by Titus Qnintus in his Conference 

with  abss , Yet thou ſayelt, 7 have not violated you, nox 

your friendſhip and ſociety, how often ſhall I prove the con- 

trary? In ſhort, wherein is friendſhip violated ? by theſe 

two things eſpecially : If thou haſt my Friends for Enemies : Procop. Goth, Is 
:f thou art a Friend to my Enemies : he is reckoned an Enemy 

who ſupplieth chem with what ts uſeful for the War. 

" THI, But now there are many things that are uſeful for 

the War worthy of ſome conſideration, the which are not 

{0 accounted at this day by the Laws of Nations ; un- 

derſtand me, That I call the Zaw of ations, which is 
3h ay aa MES nu Wn 


This vertue is oft com. 7&> and the 


Exemplim 70. 
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at this day univerſally practiſed, as namely the ſupplying 


either or both of the warring Parties with Monies, or that 
web is called Contribution, Now if the minds of the Subjects 
cannot be ſatisfied by the declaration of the cauſe, it will 
$itv. in Verb. Certainly be the office of a good Prince or General rather 
b:Ilon p.1. 1.7. to impoſe upon them Contribution than Military ſervice, 
circa fineme = eſpecially when that Prince or General hath an Army ſuf- 
ficient to proſecute his deſigns, the which a juſt Comman. 
der may uſe as God doth the ready ſervice of the Devil. 

The molt excellent Grotizs having moſt incomparably 

treated on, and cleared all the important objections againſt 

a juſt War, together with the incidents of the ſame ; yet 

this one main of Contribution or paying to both Armies, 

won 1 — ks _ not touched in - _ words 

ut theſe, Luo tributo utrique parts preſtanao fattum 

LS-"p —_ diu in Belgico, Germanice bello hier a, eſtque [7 Con- 
lib. 3. cap. 12. ſentaneum mors veteri Indorumy : and fo cites a ſaying in 
$: 4+ 7. 2. Diodorus Siculus * , of the Peace that thoſe People main- 
*Lik2. tained in their poſſeſſions by reaſon of ſuch Contribu- 
tions. But to many perſons this inſtance without further 

ſcrutiny, proves inſufficient z for there are many , who 

not finding this liberty in their conſciences, unneceſſarily 

chuſe rather to give up their bodies to reſtraint, and ta 

abandon their whole means of ſubſiſtance in this World, 

both for themſelves and their Children, (which ought not 

fondly to be done, wnlef we would be worſe than Infidels, as 

' St. Paul ſaith) they ground their reſolution on this reaſon, 

that they know not whether the Monies they give may 

not furniſh to. the deſtrution of many Innocents, and 

perhaps the juſt Magiſtrate ; yea, and the total ſubyer- 

ſion and ruine of their Country, Liberty and Religion: 

and therefore though men give and beſtow their own 

where they pleaſe, yet in ſuch caſes they may not ; there- 

fore it may not be impertinent to examine whether theſe 

be neceſſary ſcruples in themſelves, and ſach as admit of 
noexception of liberty ; or whether thoſe ſcruples be rea- 

ſonable, or indeed meer ſcandal. | 

IV. The Scribes and Phariſees ſought two ways to en: 

trap. Our Saviour ; One was as if he had blaſphemouſly 

taught a new Religion, and a new God, (viz. himſelf) 

they hoped the people would be provok't to ſtone hin 
Deut. 13» forthis, according to the Hebrew Lam: The ather was, 
: RE 62 FTW a" 3 ? G hs to 
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to bring him within the compaſs of Treaſon, as if he could 


not lead great Multitudes after him without traiterous 
deſigns ; but this gin failed too, becauſe the Multitudes 
which followed him were always ready to defend him. 
However , when: he was at Feruſalem , where the Roman 
Troops and Pretor were , they thought they had him 
ſure, by propounding this ſubject to him : 

Is it lawful to pay Tribate to Ceſar ? which was as much 
as to ſay, We who are deſcended from Abraham, and are 
the peculiar People , to whom God hath given the large 
Priviledges of the Earth at home, to bathe our ſelves in 
Rivers of Milk and Honey, to have full Barns and many 
Children; yea, that GOD himſelf will be adored in no 
other place of the World but at this our 7er»ſalem, and 
that abroad we ſhould triumph over the Barbaroxs and un- 
circumciſed World by virtue of that A£/ztia, which he 
never ordered for any but our ſelves; how are we then 
in duty or conſcience to ſubmit now to the Ordinances of 
the Uncircumciſed Romans ? or what right can he have to 
exerciſe ſupreme Juriſdiction over us , the priviledged 
Seed of Abraham , by levying of Taxes on our Eſtates and 
Lands, which GOD himſelf laid out for us, by which 
means the Emperour and Senate hold this very Temple in 
ſlavery, and inſult over onr very Conſciences and Reli- 
gion, by defiling our very Sacrifices with the mixture of 
impure Bload ; which as they are the price of our Blood, 
and a Tribute far above Ceſars, (payable in no other place 
but this Temple , which G OD himſelf built) ſo our 
Blood ought not to ſeem too dear to be ſacrificed for the 
liberty of theſe; and though the-Romar State could pre- 
tend, yet what can this (ſar pretend ? every mans Con- 
ſcience knows that it was but the other day he uſurpt oyer 
the Senate, in which reſides the true Juriſdiction of Rome 
and if that were otherwiſe,, yet how can he pretend to a 
Title, unleſs poyſon be a pedigree, or violent uſurpation 
a juſt Eleftion, by which he who is but the greateſt Thief 
in the World, would now paſs for the moſt Soveraign and 
Legiflative Prince ? How then are we in conſcience ob- 
liged to pay Tribute to this Cz2ſar ? Though thoſe Law. 
yers thought in their Conſciences that they were not to 
pay it , and that Our Saviour likewiſe, as a Few , thought 
fotoo; yet they ſuppoſed he durſt not fay fo much inthe 
cſi oyds 


mn I I III Oe I On Ire IR LY IE WIR A ITE WW WII OTF ITT rn 


T —— DSI C —_ — = E - 
- - — - 
RPSDRR_=, IPG I ET I 977 C7 VPN . - - > 4nd D -—— = 
E - _ - S225 In DE - 


ly — 


Mat. 22. 20, 


Coke 3. Inſtit. 
fol. 16, 17» 


' Of Contributions tn Wtar, 


crowd ; nor-yet deny it by ſhifting it off with ſilence, leſt 


the: Roman Officers ſhould apprehend him : But when Ox 

Saviour 'ſhewed them (Ceſar's Face upon the Coyn, and 

bade them Render. to Ceſar that which was Csſar's, and to 
GOD that which was GOD's ; His anſwer ran quite 
otherwiſe, notas ſome would have it, that by a ſubcilty 
he anſwered not-to the point propoked.,, for then the ſenſe 
of the whole Text would ſound very il} in ſuch terms, v:z. 
If there be any thing due to Ceſar, pay him it, and if any 
thing is due from you :-to GOD, then pay it likewiſe 
This.had been.a weakening of GOD's Right for Ceſar's, 
and:to have left a deſperate doubting in a neceſſity : *Tis 
beyond all cavil that Oxr:Saviour's opinion was poſitive for 
paying of Tribute to that Ceſar, becauſe de fatto he did pay 
it; and the plain reaſon of it appeats evidently in this his 
anſwer : :Ceſar's Face was upon the Coyn,, that is to ſay, 
Ceſar by Conqueſt was in poſſeſſion of that Coyn, by poſ: 
ſelling the place where he obliged themto take it ; Coyn- 
ing of Money being one-Prerogative of Soveraign Power. ' 

V. But to come:more-'clofe to the queſtion , whether 
Contribution may -lawfully be paid : perferre & inferre 
bellum ;, the one is aftive,, and properly at the beginning 
of a War, andinaplacewhereyet no War is, and where 
its cauſe only, and not its effects can be conſidered; in 
this caſe every thing ought to be very clear for warrant of 
a mans Conſcience, becauſe of the calamities which he 
helps to introduce, .andis in ſome manner the author of + 
the other is paſſive, and there where War or the power 
of War'is actually formed, which is the caſe of this Dif- 
Courſe, | & th, þ 
VI. Secondly, Weare to diſtinguiſh betwixt that which 

cannot be had, nor the value of it, unleſs we aCtually 
giveit, andithat which'may be taken by the Law of Wat 
whether we:contribute-or no. _ | 

_ VII. Moſtcertaiwit is, though a War be not yet aftu- 
ally formed in a place, yet a ſcrupling conſcience, which 
likes not the cauſe , m#y be excuſed in contributing to it 
ia this one caſe, viz. if ſome number of men, able to take 
what they ask, demand (with att armed power) the pay- 
ment of a certain fumm to be imployed in War, then i! 
ſich a caſe, the man,whom we fuppoſe, may Pay it as aran- 
forn for his life , or givEit asa man'toth his purſe , wher! 


W 
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he is ſurpriſed in the High-way , becauſe to this man it 4 #. 4. 2. 

is as much as if the whole Country were poſſeſt with an 

armed power. So ſeveral Datchies and Sigmiories depen- Procopiusin the 
dent on the Empire, do in the preſent War between them third of Gotth. 


and the Crown of France, pay Contribution at this day, he 


Rome, ſaith , Agricolis interim per omnen Italian nihil mals zntultt , ſed Juſſit eos ita , us 
folits erant , terram perpetuo ſecuros colere , modo at ipſe Tributa perſerrent « This, faith Caſ 
frodore, is the greateſt praiſe, 12. 15. 


But if the Perſon or Country be not for the time in full 
poſſeſſion of him whoſe cauſe he ſcruples at, and that he 
or they have not a probable fear of extreme danger, nor 
as probable aſſurance, that without his help the thing de- 
manded nor its value can be taken from him or them, then 


: : . » The quiet of 
IX, Again, thoſe that live on Frontiers, whoſe condi- , * 77 of 


tion is more tickliſh and deplorable, becauſe they are not, ,,, ye hag 

fully poſſeſt nor taken into the line of either party , theſe, withour Arms, 
live as it were in the Suburbs of a Kingdom, and enjoy not no Arms with- 
the ſecurity or priviledges of others, yet ſuch perſons may = —_ 
lawfully contribute to both ; for though they be but partly arches Co 

polleſt by one, and partly by the other; in reſpect of ther: ;jpytion. Tait: 
fndden nit. 4. 
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ſudden abandoning them, yet both parties have the-power 

of deſtroying them wholly z wherefore thoſe former re4- 

ſons which juſtifie thoſe fully poſſeſt,, do alſo acquit the 

payments of theſe, for their condition here is more calami- 

tous, ſeeing they are really but Tenants at Will, expoſed ta 

etual Alarm, and that both parties wound one the 

ether, only through their ſides, as thoſe this day that are 

ſituate between France and Germany; for being perhaps 

Neuters in the War, they are if that caſe by the Law of 

bile vide aud Arnis to ſhew themſelves equal to both, in permitting of 

Parutan, lib.g, Pallage, in affording proviſions for the Armies, aid in not 
Grot. 1.3. £.19, felieving the beſieged. | 
X. Nor can the interdition of him, to whom ſuch owe 

faith and obedience, any ways create the ſatiie an offence, 

fince the declared Wills of our Governours cannot make 

all thoſe of our as ſins, when we obey or ſubmit to that 

power, which againſt our wills, '( as much as againſt 

theirs, and it may be with more of our miſery) hath di- 

veſted thert1 of the power of their Rights, and deprived 

us of the power of their Government; and by the Laws of 

War, they who have overcome, ſhould govern thoſe whom 
Grotius de 7ure they have overcome; and therefore whatſoever is exaCt- 
= Mme 4 jc Conquerours, may juſtly be paid by the Con- 
? And fince Princes by their comtnands cannot change 
the nature of humane condition, which is ſubject naturally 

to thoſe fore-mentioned changes, it would ſeem exceed- 

ing hard tooblige us to almoſt moral impoſlibilities ; and 

Wet bor bemals though thoſe political Comthands wereas Laws, yet doubf- 
x quod quiſque \1S they ought not to be 0bli ing, but according to the Le- 
ob tutelay cor- Eillative Rule, which is ciim ſenſu humane imbecillitatis, this 
porisſuigjure ſe- Is that which is called the preſumptuous Will * of a Go- 
ciſſe exiſte yernor, or the mind ofa Law : for in extreme neceſſity it is 
* Tr2.ut v3m, £0 be preſumed that both their wills proceeding from the 
D: de juſt. & Tigour of what they have declared, rather than by hold- 
fre © ing to that which is their ſuppoſed right, introduce cer- 
tairi miſeries and confuſion., without receiving any benefit 
thereby to themſelves. Nor could they of Utrecht , and 
others of the Conquered Cities in Holand, abandoned af- 
terwards by theFrench,and entirely preſerved from deſtrn- 
Etion, be condemned by their Confederates, for the ſumms 
by them promiſed to the Enemy for the preſeryation of rhe 
fte, Neither 
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Neither are ſuch Commands or Interdiftions without their id a 
enſe and profit , though they be not poſitively obeyed, for there- Dar _ —_— 
by Governours ſhew to all the World, that they renounce ceq by the 
no part of their right, -no, though it be there where they Laws of Lea- 


cannot exerciſe any part of their juſt power. . Bucs 3 for lack 
F # <4 : ing made , 

the ſame remains, although the ſame King or his Succeſſor be driven out of is ing. 
dom , for the right of che Kingdom remains , although he hath loſt the poſſeſſions 
Grotius de Fure Bells ac Pacts, lib. 2+ Cap. 17. $419. ; 


XI. Now the true intention of ſuch Commands of Ih, 
terdiftions: is, that the Enemy ſhould not by any means 
be aſſiſted: or ſtrengthned ; but if ſuch prohibitions ſhould 
be dbeyed-, nay-at ſuch a time, when they and all their 
ſubſtance are abſolutely poſleſt by the Enemy , moſt cer- 
tain ſuch commands daſh againſt themſelves, and the one 
countermands the other ; for if they refuſe to ſubmit id 
ſuch a caſe, then they do that which advantages their 
Enemies, becauſe at.that time they will take all, whereas 
incaſe of ſubmiſſion they ask but a part. 

XII, Inall Wars there are always ſome , by whoſe dif- 
affections Enemies gain more than by their compliance, 
juſt as Phyſicians do. by diſtempers. ; | 

And although, by after variety of ſucceſſes, the juſt Go- 
vernour ſhould recover that place , which ſo ſubmitted:to 
the. power of their Enemies, and for that reaſon ſhould 
puniſh thoſe that were pliable to extreme neceſlity.;.. yet it 
follows not upon that, that they who ſo conformed , ſin- 


ved, or did that which was abſolutely unlawful ; for we - 


well know that reaſon of State oft calls for Sacrifices where jy Republica 
there is no fault to expiate : Oſtraciſm and 7ealouſie make dew 7? nim;« 
away thoſe who are known todeſerve moſt , but in ſtrift #7, & nit; 
right (which is the term of this queſtion) the juſt Governor, 7**#*> 

c2ght to look upon them as more unfortunate than faulty, 
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| Of the Naval Pilitary part, 


1. The advantage that Princes have 

by a good Commander. 

II, The love that naturally proceeds 
om the Mariners to thoſe that are 
valiant and generous. 

ZI. Princes #n pradence ought not to 
lzſlen too much to the complaints 
againſt Commanders. 


IV. Of the faults generally conſidered 


3s Souldzers and Mariners. 

V. Of the puniſhments that generally 
wait on ſuch offenders. | 

VI. Of Drunkenneſs, Swearing, and 
other ſuch ſort of impinties, not to 
be ſuffered in Fletts» 

VII. Spies, if lawful to uſe them by 
the Laws of Nations, but being dt- 
prehended are to ſuffer death 3 and 
bow they are to be dealt withal by 

_ the Laws of England, 

VIIL. 1t zs not lawful for a Friend 
or Neutey to relzeve an Enemy, and 
perſons ſo offending, how puniſht. 

IX. Ships taben as prize, the Ship, 
papers, and other matters concern- 

_ Fng the ſame are to be preſerved, 

RX. Of thing: taken and acquired in 
war, how the right of them becomes 
veſted in the Captors, and how 
that is to be underfiood by the Law 

| of Arms. 

RT. To ſteal the Cables of other Fur- 
niture of the King of England's 

_ Ships, bow puniſhable at this day. 

RIT. Ships ſurrendred or voluntarily 
yielded, how to be deait with, 
axd to theſe that ſhall refit , if 
entred by force , whither quarter 

maybe refuſed. 

RIII. Ships of War generally ought 
not to be yielded ; but if entred or 
#ſavicd , whither they may not 


| 


accept of quarter, flanding with 
the Oath called Sacramentum Mi. 
litare, | 

XIV. of obeying Orders, the ſan 
ought punttually to be followed; 
and if broken , though the att ſuc- 
ceeds well , whether the ſame ſuk- 
feets not the Afor to puniſhment. 

XV. Of the obligation incumbent on 
Commanders and Souldiers to bt- 
have themſtlves valiantly, and the 
788 4 ſlaying an Exemy, wher: 


4 - 

XVI. Ships how obliged by the Law 
of Arms for the aſſiſtance of ont 
another , and of the duty of thoſt 
that bave Fleets under ther Cotte 
VOY | 

XVII. 4n Enemy beaten ought to bt 
purſued , and how far it is lawful 
to ſlay ſuch flying with their lives 
in thitr hands by the Law of 


ought to be governed, 

XVIIE. Perſons exempted from the 
ſword by the Laws of Nature, Na- 
tzons, Civil and Canon, and by tht 
Municipal Laws of ſome Coun» 
fY25. | 

XIX. Mutinying how efteemed, vt- 
lued, and puniſhtd at this day by 
the praftice of Armies, and by tht 
Laws of England, 

XX. whether it be lawſul to decoy 
the Subjefts, Souldiers , or Mari- 
ners of an Enemy to forſake his 
Princ? or General, and to bring 
over his Men, Ships, or Arms, and 

' where by Law they may be recti- 
ved ; and bow ſuch deſerters may 
be puniſhed by the Laws of Nations 


a34 of England, 
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XXT. Of Seducers, Meſſage-carriers | XXV. Of the general offentes at $244 
and Decoyers of Souldiers, how to | how puniſhed. . 

. be hanaled by the Law of Arms. | XXVT. Court Marſhals how eref#- 

XX. Of thoſe that ſhall diſobey or | ed , and what operation their 
ſtribe their ſuperiour Officers, how |  Fudgments have, and upon whom. 
puniſhable. | XXVII. Fudges and Advocates 

XXUI. Of mutinying,and thoſe that | Power in reſerenceto give an Oath, 
ſhall aft in the ſame how puniſh- | and the Admiral's power how li. 
ed, though they have a quit cauſe | mited to the puniſhing of offen< 

. of complaint. | Ces. 

XXIV. Of the care 3ncumbent on | RXVIILI. Of maimed Souldiers and 
Commanders and Maſters of the] Mariners, and the proviſions that 
Great Ships , in reference to their] the Law makes for them at this 
ſafety, and the puniſhment of w7l- | Aay. RE. | 
ſul burning and deſtroying them. ' RRIX, Of Triumphs. 


I. A N Excellent Gereral is an evidence of the Fortune 

k ofa Prince, and the Inſtrument that occaſions the 
happineſs of a Kingdom; and therefore when G O D 
makes choice of a Perſon to repair the diſorders of the 
World, or the good of a particular State, then is his care 
ſhewed in the furniſhing him with neceſſary Principles to 
undertake great matters ; the thoughts are put in his 
Soul by that Eternal Commander to execute , he troubles 
and confounds his Enemies, and leads him as by the hand 
to Vitories and Triumphs: And one of the greateſt ex- 
pedients whereof he ſerves himſelf for this purpoſe, is to 
raiſe unto him excellent Men, both in Courage and Con- 


dutt, to whom he communicates his care, and who help . 
| him to bear the weight of Aﬀairs: Alexander had never 


conquered Aſia, or rilade the /zazes to tremble , but for 
Epheſtion, Parmenio, and Clitrs ;, Ceſar gained many a Bat- 
tel by his Lieatenants ; and the faireſt Empire of the 
World, which ambition and the evil of the times had divi- 
ded into three parts, was redticed under the Dominion ot 
Auguſtus by the valour of Agrippa z Fuſtinian triumphed 
over Perſia, and deſtroyed the Vandals in Africa , and the 
Goths in Italy by the aid of Belliſarine and Narcete : And 
it is moſt certain, that Noble Commanders are the Glory of 
their Princes, and happineſs of the People; on the other 
hand , baſe, cowardly, and treacheroyis Generals are the 
ſhame of the one, and the deſpair of the other. = 
_ It. Henceit is, that Souldiers and Mariners draw their 
lines of love even to the mouths of Cannons with a good 
General ; brit mutiny and hate to the main Yard end a» 
f. 2 gainſt 
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ainſt one that is bad ; for to obey them who are not 
their Soveraigns when they do them hurt, when they in. 
ſult and are cruel in cold blood , and baſe, cowardly, or 
treacherous in Battel, is a ſad neceſſity for them, and a 
hard eſlay of patience; yet mult they be obeyed, and the 
Souldiers and Mariners muſt not rebel or repine, but ſub. 
mit till the Soveraign redreſles the misfortunes. 

II: Again, Prizces ought not to liſten too much to 
the mutinous demands of the Crew , or any others, whoſe 
ambition watches their ruine, whereby to conceive anger 
againſt their {ommanders ; for it is eaſier to purge out the 
choler and diſcontent that is got under the hatches, than 
to provide Commarders of Conduft, Courage, and Faithful. 

neſs to govern their Expeditions. Belkſarius, that moſt 
excellent Commander , who had no other criine than his 

Reputation , and was not culpable, but that he was power: 
ful » having conquered Perſia, ſubdued 4frica, humbled 
the Goths in Italy, led Kings in Triumph, and made ap. 

, _,, Pear to Conſtantinople ſomewhat of Old Rome ;, an Idea of 

ay arg Hi. the ancient Splendour of that proud Republick,; after all 

Belifaris. V2 his eminent Services , this Great Perſon is abandoned to 

Envy, a ſuſpicion ill grounded deſtroys the value of ſo 
many Services, and a ſimple 7ealouſe of State wipes them 
out of the memory of his Prince : but he reſts not there; 


#74» Sirwaltes for the demeanor had been too gentle, if cruelty had not 


Raleighl.g.c.s, Deen added to ingratitide, they deprive him of all his 


£.2. And in Honours, they rob him of all his Fortune, they take from 
that whole Pa- him the uſe of the day and light , they put aut hi Eyes, and 
ragraph then” reduce him to the company of Rogues , and che miſere: 
vi hin ſhovin ble Belſarius demands a charity , even that Beliſarius the 
by Princes to Chiefelſt General of his Age, and the Greateſt Ornament of 
many Brave 8& the Empire , who aſter ſo many Victories and Conquelts, 
Noble Gene- accompanied with ſo high and clear a Vertue, and in the 


rals and Com- ,_- &. | y 0 
manders, there M19 of Chriſtendom , was reduced to fo abject and low a 


particularly e- miſery. ; ns ns 
panerazed, Nor was this cruel and haſty reckoning of Zuſtinzan [ct 


flip without a cruel payment ; for Narcere, who was as 
well a Succeſſor in Merit as in Authority to Bell;ſarins, 
having notice of a diſdain, conceived likewiſe again!! 
him upon a ſingle complaint, refolved not to expoſe bim- 
ſelf as a Sacrifice to their malice ; and therefore better to0 
ſhake off the yoke than ſtay to be opprelſizd , ſoon ſpoiled 
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the affairs of Fſtinian, for the Goths revolted, and For- 
tune would not forbear to be of the party which Narceze 
followed ,, nor to find the Barbarian where ſo Brave a Ca- 
ptain was ingaged. Therefore not one or many faults are 
co be liſtened to againſt Commanders, but patiently heard 
and redreſſed , not todiſgrace or loſe them ; for ſuch ha- 
ving cammitted a fault, yet being admoniſhed by love, 
may endeavour by future Services to make recompence by 
ſome noble Exploit ; but diſgraced ,* become Initruments 
often of danger and ruine to their Superiours, 

IV. Souldiers and Mariners faults are either proper to 
themſclves, or common with others. 

Thoſe are common with others which other men fall 
into, and are corrected with like ordinary proceeding as 
other crimes. of like nature, as Man-flaughter , Thett, 
Adultery, and ſuch like. : 

Thoſe are proper which do purely appertain to the 
Naval Military part, and are puniſhed by ſome unuſual or 
extraordinary puniſhment : As are theſe ; Not to appear at 
the over muſters or calling over the Ship, to ferve under 
him he ought not to ſerve, to vage or wander long from 
on Ship-board , although he return of his own accord , to 
forſake his Fleet, Squadron, Ship, Captain, Commander, 
or Officer, to leave his ſtanding to fly over to the Enemy, 
to betray the Fleet, Squadron or Ship , to be diſobedient 


| to his ſuperiour Officers, to loſe or fell his Arms , or ſteal 


another man's, to be negligent in his Officer's command 
or in his watch , to make a mutiny , to fly firſt out of the 
Battle, and the like , which are very frequently ſet forth 
in the Titles of the Dizeſt and Code of Military affairs, and 
other like Titles which accompany them. 

eArrian, Who wrote the Life of Alexander the Great, 
obſerves, Every thing is counted an offence in a Souldier, which. 
is done contrary to the common Diſcipline, as to be negligent, 
ſtubborn, and ſlothful. ; 

V. The puniſhment wherewith Souldiers and Mariners, 
are correQted, are thoſe corporal puniſhments, or a pe- 
cuniary mulct or injunction of ſome ſervice to be done, or 
a motion or removing out of their places, and ſending 
away with ſhame. 

' By.Capital puniſhment is underſtood for the moſt part 
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166 Df the Naval Wilſtary'part. 
| commonly term it , Ducking, Wooden. horſe, Gauntlet, and 
ſuch like, unleſs happily it be pardoned , either for the 
unskilfulneſs of the Mariner or Souldier, or the mutiny of 
the Crew or Company , being thereto drawn by Wine, 
Wantonneſs, or for the commileration or pity of the Wife 
and Children of the party offending ; all which is left to 
the diſcretion .of the Zord Admiral and others the Su. 
preme Commanders, or Captains. | 
' VI. It is neceſſary that in Armies and Fleets all manner 
of impiety ſhould be prohibited, eſpecially that of Swear: 
ing and Curſing ; for ſuch are ſins fo fooliſh , that they 
unawares trip men into damnation, rendring men wore 
Than beaſts, by how much the more they court that va- 
nity of fin without any of the appendant allurements 
which other vicious actions are accompanied with , the 
{ame in the end teaching men todiſavow G OD in their 
diſcourſe and actions by their intemperate and inconſide- 
173 Car.2.cap.9. Tate invoking him in their Oaths, ' Againſt ſuch, as alſo 
Artico 2. againſt thofe that ſþall give themſelbes up to Curſing, 
$ Execrations, Dzunkenneſs, Uncleanneſs, oz other fcan- 
dalous actions in derogation of Gods Yonour,. and cozru- 
ption of god manners, Fines and Jmpzifonment, oz ſuch 
By Order of other puniſhment may be inflicted on them by a Court 
this Royal High- Marſþal , which is now reduced to the forfeiture of one 
neſs rhe Duke Jays pay; but for drunkenneſs, the ſame extends not to 
f 78 £669, Commanders,or other Commiſſion and Warrant.Officers ; 
for they upon conviction before the Admiral ſhall be ren- 
dred uncapable of their Command. 
i Wy And a Lyar convicted on Ship-board , ſhall be hoiſted 
Pitice Ts upon the main-ſtay with four Braces, having a Broom and 
Shovel tyed to his back, where he ſhall continue an hour, 
every man crying, A lyar, alyar, and a week following 
he ſhall clean the Ships head and ſides without board , ac- 
cording to the ancient practice of the Navy ; if he receives 
greater Wages than for an able Seaman, then half a days 


ANLLG Zo 


pay. 
Liv. l.2.c.3. VII, By the Zawsof Watians, Spies may be ſent to ſur- 
S- ult. ad Leg. vey the Egemy's Force, Fleet, Station or Squadron, and 
Cor. de $352 make diſcovery of whatſoever may give advantage to the 
"444m perſons ſending : So Moſes and Foſhua did into the Holy 
Land, Onthe other hand being deprehended, they are to 
be put to death, as Appian faith, But whether it be _ 
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Df 5he Mabal Dilitary part. : 
e Spies of the Subjects of that Prince with whom 

—_ reg hath beep ſome doudt : It1s nat law- 

ful for a Subject to kill his King, nor to yield up = 

Ships of War without Publick Council, .nor to ſpoil his 

fellow Citizens, to theſc things it is not lawful to tempt 

a Subject that remains ſuch ; nor may any reply » Thatto 

him who impelleth ſuch a man.to a wicked act, that act, 

as namely the betraying of his Enemy, is lawful; no body 

doubts, he may indeed do it, but not in that manner ; 

but yet if a Subject will voluntarily deſert his Prince and 

Country, 5. e. ſo enter into a correſpondency with the 

Enemy of it, without any impulſe but his own covetous 

or revengeful mind, ſurely ic cannot be unlawful forthe |, ,., of: 

other to receive him. We receive a Fugitive by the Law of p,1, ..5 rum 

War, faith C-iſus, that is, 1t is not againſt the Law of War Dom: WP 
. i , 

to admit ſuch , even a Traitor, who having deſerted the Mom + 

Enemies part elefeth ours; however ſuch perſons ought not lis. ite 

to be rendred, unleſs expreſly ſtipulated *, but ought to ,,- Antiathes, 

be pardoned. 15y the Laws of England , if any Dicer, Polybizts an ex- 

Soldier o2 Bartner , in actual Service , and tn pay in — 

bis Wajeſties Fleet, oz any other perſon in the ſame, ſþall — 

give, hold, oz entertain any intelligence to oz with any ET 

King, P2fnce o2 State , being Enemy to, oz anp perſon 

in Rebellion againft his Majeſty , bis Yeirs and Suc- Seat. 13 Car 

ceſſozs, without leabe oz autbozity from the Bing , Ad» cp.5. 417%. 2 

miral, Wiee-Admiral,- oz Officers in Chief of anp _— 

dzon, thep are to ſuffer death, Now the bare receipt 0 

a Letter or Meſſage from an Enemy, . will not make a mo 

ſubject to the penalty of this Article ; and therefore the 

ſubſequent Article explains the precedent, in which it is 

provided , That if any inferiour Dfiicer , Mariner, oz 

Souldier ſþall  receibe any Letter .o2 Meſſage from any. 


-King, FozeignPzince, State, 02 Potentate, being an 


| 02 on their behalf, and if ſuch perfon doth not 
A w_ within twelve hours , having oppoztunity. 

fo todo, and acquaint the Superioz Commander with it, 
ſuch perſon is to ſutfer death 3 ſo likewiſe , if ſuch Supe- 4,;;;, y; 
rio2-Dfficer , oz Pariner being acquainted therewith by 

an inferiour Dfficer, Wariner , o2 other, oz ſuch Superioz 
Dficer,, Commander oz Partner , in bis own perſon, re- 
ceibing a Letter oz Peſſage from any ſuch Enemp oz Re» 

bel, and ſpall not in A time reveal the _—_ 
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168 Df the Naval Wilſftary part. 


the Admiral , Uice-Admiral oz Commander of the Squa: 


dzon , ſhall ſutfer the like pain of death , oz ſuch puniſh» 
ment as a Court Parſhal ſþall inflict. Now Spres are put 
to death ſometimes juſtly by thoſe that manifeſtly have a 
juſt cauſe of Warring -by others, by that licence which the 
Law of War granteth z nor ought any perſon to be moved 
with this, that ſuch being taken, are puniſhed with death; 
for that proceeds not from their having offended againſt 
Ad Leg. Corn. the Law of Nations, but from this, that by the ſame Law 
de Sicarits pune every thing is lawful againſt an Enemy : And every one, 
| as it is for his own profit , determineth either more rigec- 
Tatit. Bit, 5. rouſly or gently : but that Spze- are both lawful and pradhi. 
£ cable, there is no queſtion ; for at.this day by the general 
inſtructions of Fleets, there are always out of each Squa- 
dron ſome Frigats or Ships appointed to make diſcovery 

of the Enemy, and upon ſight to make fail, and to ſtand 
with them, in order to take cognizance of their Force , as 

well Ships of War as Fire-Ships, and in what poſture they 
lay ; which being done, thoſe detefting Frigats are to ſpeak 
together , and to conclude on the report they are to give, which 
done , they return to their reſpettive Squadrons ;, ſuch Ships 

in ſuch ſervice are not obliged to fight, eſpecially if-the 

Enemies Force exceed them in number, or unleſs they ſha! 

have an apparent advantage. ' | 

Baitol.Leg. muſs VIII. Again, itis not lawful for any , be he Friend ar 
Les. Leg-2. de Neuter, to relieve an Enemy , mpch leſs for a Souldier 
Zens Cal50- gr Mariner in pay : to ſupply bim that con{fires the deſtru- 
_ Eton of my Country, 1s a LAM not be allowed of : he is to 
P10c0p. Goth, 1» DE accounted an Enemy that ſupplies the Enemy with ne- 
| : Ceſſaries for the War ; and therefore by the Laws of War 
$:at. 13 Car. 2, 18 ſa to be eſteemed z and by the Laws of England, If any 
ce9.5. 41:5. 5- perſon in the Fleet reliebe an Enemy oz Vebel in time of 
- War with Money, Uictuals,Powder, Shot,Arms,Ammt:- 

nition , oz any otber ſupplies whatſoeber , directly oz in- 

directly, be ſhall ſuffer death. : 

4rtic. 6, :IX. Ships being aſſaulted and taken as p2ize , all the 

-.__ Papers, Charter-parties, Bills of Lading , Paſs-pozts, 

and other Writings whatſoeber that ſþall be taker, ſeized 

92 found aboard, are tobe duly pzeſervbed, and not tozn o? 
made awap 5 but. the very ©ziginals are to be ſent up 
entirely and without fraud to the Court of Admiralty, 
oz to the Commander appointed ::fo2 that purpoſe, in 
be LE & = BP 9-4 S F "8 =! ” 9290C8 
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Df the Nabal Pilitary part. 


02der to the condemnation of the Pzize, upon pain of the 


Captozs lofing their ſhare in the Pzize , and alſo ſubject 
- ep other puniſþment as a Court Warſpal thall 
think fit. 

X. The Right of taking of ſpoil was approved of GOD, 
within thoſe natural bounds which have been already 
mentioned, as is further evinced by the appointment of 
GOD in his Law concerning the Acquiſition of Empire 


over the conquered , after refuſal of Peace, el the oil Deut. 20. 14- 


thereof ſhalt thou take unto thy ſelf, and thou ſhalt eat the ſpoil 
of thine enemtes , which the LORD thy GO D hath grven 
thee, Hence it is, that things taken from the Enemy, 
preſently become theirs that take them by the Law of 
Nations, and: ſuch acquiſition is called Natural, for not 
any cauſe , but the naked fact 1s conſidered: And thence 
a Right ariſeth; for as the Dominion of things began 
from Natural poſſeſſion , and ſome print of the ſame re- 
mains in the things taken in the Land, the Sea , and the 
Air, ſo likewiſe of things taken in War; all which in- 
ſtantly become theirs that firſt become Captors : and from 


the Enemy are judged to be taken away thoſe things alſo para #4lls +, 


which are taken away from the Subjects of the Encmy. 
But: though this gives a Right to the Captors, yet that 
muſt be underſtood to the Soveraign, or to the State that, 
imployed them, and not to themſelves; but if they have 
any ſhare of the Prize, the ſame proceeds by the conde- 
ſcenſion cr grant of the Soveraign, which may be enlar- 
ged ct abridged as occaſion ſerves; and therefore by the 
Laws of England, Ships of War having taken a Prize, the 
Goods and all manner of Lading is to be preſerved, till Adin- 
dication ſhall pa; but that is to be underſtood , where 
the Ship voluntarily yields: but Ships whom they ſhall 
aſſault, and take in fight as prize, the pillage of all man- 
ner of Goods and Merchandizes (other than Arms, Am- 
munition, Tackle, Furnitures or ſtores of ſuch Ships) as 


ſhall be found by the Captars, «por or above the Gun-deck yp, y.. aunagu 
of the Ship , become theirs; but this is to be underſtood gn of His Mc- 


where ſuch prize may lawfully be poſleſt; for there are 
times when ſuch are not to be medled with ; and there- 
jore it isagainſt the rules of War in fight, if ſome of the 
Enemies Ships are there diſabled ; yet thoſe Ships that 
did fo diſable them , if they are ina condition to _ 
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170 Df'the Mabal 'Pititary part. 
the Enemy , cannot during the fight take, poſſeſs, or burn 
Artic, B, ſuch difabled Ships, and the reaſon is, eff by ſo doing ſome 
more important ſervice be loſt , but they are to wait for ſuch 
ny » till the Flag-Officers ſhall give command for the 
ame. 

Vlizzals, King of Algier , inthe famous Battel of Ze. 
panto, baving behaved himſelf very valiantly there againſt 
the Chri/tzans, ſo that he deſtroyed ſeveral of their Gallies, 
and others, he took amongſt the reſt the Gallies of Petro 
Bua of Corſa, of the Prior of Meſſina, and Ludovico Tipico 
of Trah:, and Benedeto Soranza, the which he towed 
after him before the Battle was compleated ; but that 

| getting proved the loſs both of the one and the other; 

Az Reipuol. tor the Turks out of covetoulſneſs of the plunder, or other- 

at oo «folÞ 127, wiſe thronging into them, occaſioned their taking fire, in 

, which the /;#ors in thoſe flames became Y;i#:ms, and after 
followed the total rout of the Ortomar Power, 

XI. Itis almoſt impoſſible , but that in Ships of War, 
which in theſe days carry ſo conſiderable a force of men, 
there will be ſome amongſt them that have heads of kna- 
very, and fingers of Lime-twigs, not fearing to ſteal that 
trom their Prince which is applicable only for the good 
of their Country ; ſuch ſort of Nighr-wolves when caught, 
are to be ſeverely puniſhed ; and therefore te ſteal oz take 
away any Cables, Anchozs , Sails , oz any of the Ships 

ATtit. 8 Furniture, oz any of the Powder oz Arms,0z Ammunition 
of the Ship, ſubjects the offender to the patns of death, oz 
to ſuch other puniſþment as the quality of rhe offence ſþall 
be found bp a Court Warſþal to deferbe- 

ArtiCe 9s XII. By the ninth Article , Foreign: Ships or Veſſels taken 
a Prize, without fighting, none of the Captains, Maſters, or 

cveſus perſive- Hariners being Foreigners , ſhall be fripped of their cloaths, 
ding Cyrus not 97 #7 any ſort beaten, pillaged, or evil intreated; and the 
to give up Ly» perſons f4 offending being obliged to render double damage - this 
dia tobe pilla- Law moſt expreſly doth not extend to thoſe that obſti- 
ged by his nately ſhall maintain a Fight; for moſt certain, by the 


a 14 er Law of Arms, if the Ship be boarded and taken, there 


quit , non res Temains no reſtriftion but that of charity z, and if a Ship 
meas diripies, ſhall perſiſt in the engagement , even till the laſt, and then 
nibil enim ad yield to mercy , there hath been ſome doubt, * whether 


meſem ee quarter ought to be given to ſuch; (for they may igno- 
fint , tua ills perdent, Herod. libs ts * Vitor. de ure Belli ne 49, ©. 6Qe ntly 
| ra 


Of the Maval Bilitary part, I7L 
rantly maintain with courage a bad cauſe) but in Captives 9, & c. 4+ 74 
and thoſe that yield or deſire to yield , there is no danger. 74 & fads ig- 
Now that ſuch may be juſtly killed , there muſt be ſome norantza. 
antecedent crime, and that ſucha one as an equal Judge 
would think worthy of death; and ſo we ſee great ſeve- 
rity ſhewed to the Captives and thoſe that have yielded, p,;,... :14ceq 
or their yielding on condition of life not accepted, if after are G94 . bur 
they were convinced of the injuſtice of the War, they had neither do the 
nevertheleſs perſiſted with hatred or cruelty , if they haq &9ds hear the 
blotted their Enemies Name with unſufferable diſgraces, Þ**7> of fu 
if they had violated their Faith or any Right of Nations, 8 Fr . 
as of Ambaſſadours, if they were Fugitives : But the Law ts 
of Nature admits not taliation, except 'againſt the very The Syracuſizns 
individual perſon that hath offended ; nor doth it ſuffice V<re accuſed 
that the Enemies are by a fiftion conceived to be as it were or OO 
one Body ; though otherwiſe by the Laws of Nations, and ang Children 
by the Laws of Arms, and at this day practiſed, in all of ayceras, ve- 
Fights, the ſmall Frigats, Ketches and Smacks are to ob- cauic Hycetas 
ſerye and take notice of the Enemies Fire-Ships, and to _=_ ſlain the 
watch their motion, and to do their beſt to cut. off their a” I 
Boats, and generally the perſons found in them are to be put rarch, Times, 
to death , if taken, andtheVeſſel, if not taken , deſtroyed, Dion. 
and the reaſon why the extremity of War is uſed to ſuch, 
is that by how much the miſchief is the greater by the 
aft of ſuch men, if executed, by ſo much the puniſhment 
is aggravated , if taken, and quarter denied them by the 
Law of War, 

XIII. Every Captain or Commander upon ſignal or order of Tn England 
Battle, or view , or ſight of any Ships of the Enemy , Pirate, *hen the Ad- 


232.7 ; mira] would 
or Rebel, or likelihood of engagement , are to put all things have” the. Van 


of the Fleet to tack firſt , the Admiral did generally put abroad the Union-Flag at the 
ſtaff on the fore-top-Maſt-head (that was when the Red Flag was not abroad.) But if 
the Red Flag had becn abroad, then the fore-rop ſail was to be loared a little , and che 
Union-Flag was to be ſpread from the Cap of the fore-rop-Maſt downwards. When the 
Reer of the Fleet was to tack firſt , rhe Union-Flag was put abroad on the Flag-ſtaff of 
the Mizon-top Maft-head , upon which two ſignals the Flag-Ships were ro cont1nue the 
fame ſignals on their Ships, till the ſame was anſwered : when the Admiral would have 
all the Ships to fall into the Order of Battle preſcribed at the Council of War, the Union- 
Flag was put on the Nizon-Peak of the 4dmira/'s Ship, upon fight of which the 4dnz- 
rals of the other Squadrons were to anſwer it by doing the like fignal : when the 4dm;- 
14! would have the other Squadrons ta make more ſail , though himſelf ſhorten ſail, 2 
white Enfign was put on the Enſign-ſtaff of the 4dmzral's Ship : Inftrudtions firſt of 
May 1666. but yer ſignals may be altered or changed as often as 1t ſhall pleaſe the 
Admiral to think the ſame necellary and convenient, 
TH 


———— 
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Artic, 10. 


Lipſeus de Mil, 
Rom. |. 2. dial. 
6, &* 4. And 
Polybius EX» 
preſleth the 
Oath thus, 0b- 
temperaturus 
ſum, & ſafturus 
quicquid mane 
dabitar ab Im- 
peratoribus jux- 
ta wires : and 
ſuch, ſays he, 
were termed 
Milites per $a- 
cramentums 


* Sir Thontas 
Chichlzy did fo 
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;n the Ship in fit poſture for a Fight , as the breaking down the 
Cabins, clearing of the Ships of all things that may impede the 
Souldiers in the preſerving the Ship and themſelves, aiid enda- 


maging the Enemy ; and every ſuch Commander or Captain are 
622 their own perſons , and according to their place , ro hearten 
and encourage the inferiour Officers and common men to fight 
valiantly and couragiouſly, and not to behave themſelves faint- 
ly, under the diſgrace of being caſhnered, and if he or they yield 
ro the Enemy, Pirate, or Rebel , or cry for quarter , he or 
they ſo doing, ſhall ſuffer the pains of death , or ſuch other pu- 
ills as the offence ſhall deſerve. Now, though Soul- 
diers or Mariners have obliged themſelyes faithfully to 
ſerve in the Expedition or Navy ; yet that is to be under: 
ſtood no further than his or their power to do his utmoſt 
in his or their Quality ; for though the obligation for the 
Service be taken in the ſtriftelt terms of undergoing 
death and danger; yet it is to be underſtood always con- 
ditionally as moſt promiſes are, viz. if the ation or paſ:. 
ſion may be for that Fleet or Princes advantage; and 
therefore if the Fleet or Squadron is beaten, and the Ships 
arediſabled, and left ſcarce without any to defend them, 
now the Souldiers or Mariners remaining can do no more 
for their Prince than dye, which indeed is to do nothing 
at all, but to ceaſe for ever from doing any thing either 
for him or themſelves ; in thoſe ſtraits therefore it is not 
repugnant to their Oath called Sacramentum Militare, to 
ask quarter or ſtrike, and having beg'd a new life and 
taken it, they are bound in a new and juſt obligation of 
Fidelity to thoſe whom they were bound to kill few hours 
before ; neither can the Prince or General expe& by vir- 
tue of their former obligation to him , they ſhould Kill 
any in the place where the quarter was given : however 
this Fidelity hath not its inception from the time of ta- 
king quarter 3 but when the Battle is over, and that time 
which is termed cold blood ; for without all controvyerſie, 
if a Ship be boarded, and quarter is given, yet it while 
the Fight laſts, the perſons Captives can by any poſlibi- 
lity recover their liberty and Ship, they may by the Law 
of Arms juſtly acquire the ſame *, 


aboard the Katherine in bello , Anno 1666. inter Carolum Secusdim & Celſos © Prepoiiice 
tes Dominos Ordines Gererales Fardgrats Bitgite &/ TR | 
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Df the Naval Yilitary part, 
And ſince impunity is granted to ſuch unfortunate de- 
ſerters, yet it muſt be apparently evident and fully pro- 


ved, that they were reduced into a condition beyond all 


hope in the Battle : and therefore the Foot that forſook 
the Unfortunate Pompey before the field was loſt, were 
juſtly condemned for the breach of the Roar Diſcipline 
and Law of Arms: and therefore the Article hath not po- 
ſitively declared death only, but added, or ſuch other 
puniſhment as the offence ſhall deſerve, which proviſion 
leaves the ACtion to be judged and puniſhed by a Council of 
War, who know beſt what's to be done in caſes of that 
ature; however, 4 baſe or cowardly yielding , or crying 
quarter, us to be puniſhed with death, and that without mercy. 

XIV. The obeying of Orders hath in all Ages been in Xenoph.Cyr. Pie 
mighty eſteem : Chryſantws, one of Cyrw"s Souldiers, being tarch. Qu. Rom. 
upon his Enemy, withdrew his Sword, hearing a Retreat 39- & 2arcell 
ſounded; but this comes not from the external Laws of ,;1, :. Tic 
Nations; for as it is lawful to ſeize on the Enemy's Goods, Ships of war. 
ſo likewiſe to kill the Enemy, for by that Law the Ene- 
mies are of no account ; but ſuch obedience proceeds 
from the 24iltary Diſcipline of ſeveral Nations. By the 
Romans it was a Law noted by odeſtinus, That whoſo- £8: deſert. D.de 
ever obeyed not bis Orders, ſhould be puniſht with death, 7* 2/7. 
though the matter ſticceeded well : now he alſo was ſup- 
poſed not to have obeyed , who out of Order without the 1v.1ib.7.Man- 
Command of the Gezeral entred into any Fight, For if {#43 Imperia. 
ſuch liberty were lawful , either Stations would be de- 
ſerted, or (licence proceeding) the Army, Fleet, or Squa- 
dron would be engaged in unadviſed Battles, which by all 
mcans is to be avoided. 44. Capello, a Venetian Gentle- The Order of 
man of an ancient ExtraQtion , having the Charge of the Battle js to be 
guarding of the Venetian Gulph * , met with the Barbary preſerved, and 
Fleet , whom he ſo aſſaulted , that he burnt and took di- Pa caſes - 
vers of them; among the reſt the Admiral Galley of Algier, route bop 
(a Veſlel of vaſt bigneſs) which he brought with him away, in one line as 
and ſhe remains at this day a Trophy in the Arſenal of Ye. much as may 
ice; the Service, although Noble and Honourable, and Þ<5and chough 


A . . they have bea- 
ſuch as brought renown to the Republick, yet in regard we ea > ut 


Enemy, yet muſt they not purſue a ſmall number , before the main of the Enemy be 
beaten or run. Nor ought they in chaſing, chaſe beyond ſight of the Flag, and ar 
night all chafing Ships are to rerurn' ro the Flag, Inſtr, 22, 23. in May 1. 1555, 
* Hiſtory of che Republick of /2rice, fol. 170, 177, 
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it. was an Action exceeding his Commiſſion, he was ad-| 
judged to puniſhment : (but his great Merit and Allianceſ 
preſerved his life) ſuch an exact obedience that Sjgnory ex-f 
pects to be paid to her Orders, be the ſucceſs never ſo 
| glorious. And by the eleventh Article, Everp Captain, þ 
24.11» Commander, and other Dfficer, Seaman o2 Soultdier of 
any Sbtp > Frigat oz Ueſſel of War , are duly to obſerve Þþ 


tbe Commands of the Admiral oz other bis Superioz, oz 
Commander of any ®quadzon , as well foz the aſſault- 
ing and ſetting upon any Fl#et, Squadzon, oz Dhips of 
the Enemp, Pirate oz Rebels, o2 jopning Battle with 
them, oz making defence againſt them ; as all other the 
Commands of the Admiral , oz other bis Superio? Coms 
mander, the diſobeying of which ſubjects him to the pains 
of death, or ſuch other puniſhment as the quality or ne- 
glect of his offence ſhall deſerve. TRRCD 
Artic. 12. XV. Again, Eberp Captain and all other Dfficers, 
Wariners and Souldjers of every Sbip, Frigat, oz Uef- 
ſel of War, ſþall not in time of any Fight o2 Engagement 
withdzaw oz keep back 3 but on the other hand, they are 
tocome into the Battle, and engage, and do their utmoſt 
endeavour to take, fire, kill, and endamage the Enemy, 
Prcate oz Rebel , and aſſiſt and teliebe all other his Con- 
federate Ships 5 and if thep ſþall pzove Cowards, they 
are to be dealt with as Cowvards ougbt by the Lat of 
Arms, whicb is to ſuffer death: But circumſtances of 
things may make alteration of matters, therefore there 
is added other puniſhment, as the circumſtance of the 
offence ſhall deſerve, or a Court Marſhal think fit, By the 
word Captain the General or Admiral is not included, but 
all F:ag-Officers and others under them , are within the 
Þ milite uzius purview of the Sratute by the denomination of the word 
ſors eſt, in Inpe- (aptain , &c. and the reaſon wherefore ſuch Comman- 
ns ul mg ders in Chief are not within the Zaw, is, becauſe the Wea- 
oe is ole pon of a General is his Truncheon,, but of ail other Offi- 
Tis fuit quam u- CETS Is the Sword 3, a General is only to command, and the 
2iverſa civitas. reſt to execute, for in the latter is the danger only of one 
Clearchus Cyro mans life, bat in the firſt is the hazard of all; therefore by 
aeait conſilium, the Law of Arms no General or Admiral in Chief ought to 


ne zpſe ſe zn pe- , « K 
rienlniaffrret, expoſe their perſon to apparent peril, but in caſe of a ge 


ſed infpeftorem ſe pugne gereret 5, pugnantem enim corpore nil magns efficartt , 6 vero quid 
«411 acteperit, omnes ſe perditurum qu0s ſecum baberete Polybs Stras lihe 2+ | 
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| neral overthrow and manifeſt defeat. Peter Cappors the 

| Famous General for the Florentines beſieging Soiana , and 

| encamping on the River Caſia, being in a place of danger, 

| extremely induſtrious about planting his Battery, was ſhot G#icc4ar2. l. 3, 
| with a Harquebuſs, immediately upon which the Siege 42% 28- 

| was raiſed ; yet on the other hand, let it be examined 

| where any famous Battle hath been obtained, and the 


fame was not got, not only by the Conduct, but likewiſe 
by the ſingle and perſonal Courage of the Gereral. 
There are ſome offices to be done, even to them from 
whom you have received an injury; for revenge and pu- 
niſhment muſt have a meaſure ; and therefore the iſſues 
of the Roman Wars were either mild or neceſſary : now cicero Office r, 
when killing is juſt in a juſt War, accarding to internal e> 2. 
Juſtice , may be known by examining the cauſes or end of 
the War, which may be for the conſervation of Life and Grotzus de Zure 
Members, and the keeping and acquiring of things uſe- 3? ac Pais, 
ful unto life ; now in the aſſaulting of Ships, it bappens **©* St: 
that one is ſlain on purpoſe or without purpoſe 3 on pur- 
poſe can no man be ſlain juſtly , unleſs either for juſt pu- 
niſhment, as without it we cannot proteft and defend our 
Life, Goods, and Country, &c. That ſuch puniſhment 
may be juſt, it is neceſſary that he who is ſlain have of- 
fended, and that ſo much as may be avenged with the 
puniſhment of death in the Sentence of an equal Judge. 
Now we muſt note, between full injury and meer misfor- Miſericord;2 


| tnne often intercedes ſome mean, which is as it were com- ?fortuniss de- 


: . betyr: at quz de- 
paſed of both, fo that it can neither be called the aCt of ,;,. ad(Gentil 


one knowing and willing , nor meerly the aft of one gab agir, non 
Ignorant or unwilling. inſelix, ſed in- 
This diſtintion by Themiftizs is fully illuſtrated : Toy 14s: Aud C:- 
have made a difference betwixt an injury, a fault, and a - © me = 
mifortune \, although you neither ſtudy Plato, nor read Ati- —_— We 
[totle , yet you put their Doftrine in prattice;, for you have muſt ſhew 


| ot thought them worthy of equal puniſhment , who from the compaſſion to 


berinuing perſmaded the War, and who afterward were carried thoſe whom 
Fortune, not 


with the ſtream, and who at laft ſubmitted to him, that now deal 
ſeemed to have the higheſt power ;, the firſt you condemned, the geeds, have 
next you chaſtiſed , the laſt you pitzed, Moſt certain , to made wiſers- 


| ſpare Captives or Priſoners of War, is a command of bis. 


goodneſs and equity ; and in Hiſtories they are often com- 


mended, who when too great a number prove burdenſom 
of 
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Scipio £1nz- Or dangerous, choſe rather to let them all go than to ſlay 
l;anzsatthe o- them, or detain them, though for Ranſoms; as in the laſt 


verthrow of Flemiſh Wars with England. So for the ſame cauſes, they 
CO oy” that ſtrike or yield up themſelves are not to be lain, 
they ſhould tiy (though there is no proviſion made by Covenant.) In 
that would. Towns beſiegedit was obſerved by the Romans, before the 
Polybins, vide Ram had ſmitten the Wall ; Ceſar * denonnceth to the 
Tacitus Annaie Advatict, he would fave their City, if before the Ram had 
1:4: Swan, ©nched the Wall , they yielded 3 which is ſtill in uſe in 
31 reb. Franc. Weak Places, before the great Guns are fired; in ſtrong 
& Hen. 22 Places, before an Aſſault is made upon the Walls + ; and 
Thucyd. lib-3. at Sea , by firing one or two Guns; or-hangitig out the 
* Ceſty ven bloody Flag, according as the inſtructions are; however 
yp "5, till there be an abſolute yielding or quarter cryed, by the 
Germany being £-4aw of Arms, as well as by the above mentioned Article, 
taken by a- every Commander and Souldier is to do his utmoſt to 
ſault,the Town take, fire, kill, and endamage the Enemy , or whatſoever 


was razed and 
burnt, and the may tend thereunto, 


Priſoners all put to death. /ide Pbil. Comin. lih, 2. cap. i. 


XVI. By the Law of Arms, he deſerves puniſhment who 
doth not keep off force that is offered to his fellow Soul- 
dierz and though it hath been conceived, if there be ma. 
nifeſt danger, that he is not bound to come in to his re- 
lief; for ſuch Commanders may prefer the lives in his own 
Ship before thoſe in another , yet that ſuffices not ; for 

7 wil defend OVETY Souldier by the Law of Arms, is not only bound 
my Compani- £0 defend, but alſo to afliſt and relieve his Companion : 
on at the coſt Now Companions are in two reſpets, either thoſe that 
of my own are in actual ſervice with ſuch Souldiers, or thoſe that 
Blood,and par- are not, but only committed to their protetion or Con- 
rakein HE dan- 209. Which are to be defended and guarded at the ſame 
 _oſbyg «ng * peril atd charge that a fellow Souldier is; and therefore 
: all Ships that are committed to Convoy and Guard, They 
&ttic.13- are diligently and-carefully to be attended upon without 
delay, accozding to their Inſtructions , in that bebaif z 
And whofoever ſhall be fatty therein , and ſball not 
faithfully perfozm the ſame , 'and defend the Ships and 
Gods in their Convoy without either diverting to otber 
parts o2 occaſfons , oz refufing oz neglecting to fight im 
their defence , if thep be ſet upon oz aſſailed, oz running 
evay cowardly ; and fubmitting thoſe in their ay ts 
azar 


| figed in fight, ace faithfully < be relieved ; and there; 


Of the Naval Pilitary part, 
hazard and peril , o? ſhall demand oz exact any Ponep oz 
other retard from any Perchant oz Paſter , foz convep* 
ing of any ſuch Ships oz other Weſſels belonging to Pis 
WPajeſty's Subjects , ſhall be condemned to make repara* 
tion of the damage to the Perchants, Owners, oz others, 
as the Court of Admiralty ſhall adjudge , and alfo be pus 
niſbed crinifnally accoding to the quality of their offen- 
ces, be it by pains of death oz other puniſþment, accozds 
ing as ſþall be adjudged fit by that Court Parſþal, 

ProteCtion of Convoys by the Laws of Nations is of a 
great utility to i Kingdom ar State; therefore when via- 
lence is offered to thoſe Ships under Convoy, they are not 
faid to be done tothem, but to thoſe Ships of War under 


Etiam hujus ve 
in feris inago 
uedam. Leo 


whoſe Guard they paſs; and therefore when violence is in Aduterz 


offered to ſuch, publick reyenge is let in, according to 
that of Tacitms, He _ provide for their ſecurity by a juſt 


| revenge, Now that ſuch Ships may not ſuffer wrong from 
| ſuch Invaders, two ways may be taken by the Convoys ; 


ficſt, by deſtroying him or therk that ſhall have attempted 
and committed any Hoſtile act agaipſt atiy thing under 
their protection: fecondly, by all ways imaginable tindea- 
vour the weakntng his or their Force, tliat he or they may 
not be able to do. apy other or further hurt ;, therefore 
there is no doubt, but vindication to theſe ends is within 
the bounds of Equity , thongh this is no more that pri. 
vate;, yet if we reſpect the bare Law of Nature, abſtract 
from Laws Divine-and Humane, and from all not neteſ- 
fary accidents to, things, it is;not unlawful whether the 
ſatisfaction or reyenge is.taken by the Conyoy Ships thetn- 
= or the wronged ones under his or their Guard and 

rote&ion, fecing it is conſentaneous to Nature, that 
man ſhould receive.3id from man; and in this ſenſe may 
be admitted that ſaying of Cicero , The Law of Nature 


is that which comes not from opinion , but innate Vertite 


| Among the examples of 1t is placed Vindication, which he 


oppoſes to favour , and that none might doubt how rich 
he would have underſtood by that name', he defines 
Vindication, whereby, by defending or revenging, we keep off 


| force and contumely from us and ours, who ought to be dear 
| #nto,14, and whereby we puniſh offences, 


Now thoſe Ships that are not under Convoy » but in- 


fore 
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Of the Nabal Dilitary-part. 

fore if a Squadron ſhall happen to be over-charged' and 
diſtreſſed , the next Squadron or Ships are to make to. 
wards their relief and aſſiſtance upon a ſignal given them, 
which is generally given in the Admirals Squadron by a 
Pendant on the fore-top-Malſt head of anyFlag-Ship; in the 
Vice- Admirals Squadron , or he that commands in Chief 
in the ſecond place, a Pendant on the main top-Maſt 
head, and the Reer- Admirals Squadron the like : but theſe 
{ignals ſometimes change, according to the' wiſdom and 
reſolution of the Admiral. Again, Ships that are diſ. 
abled by loſs of Maſts, ſhot under water, or the like , ſo az 
they be in danger of ſinking or taking, the diſtreſſed Ships 
generally make a ſign by waft of their Zack and Erſwny, 
and thoſe next to them are bound to their relief ; but yet 
this does not always hold place : for if the diſtreſſed Ship 
is not in probability of ſinking, or otherwiſe encompaſſed 
with the Enemy, the reliever is not to ſtay under pretence 
of ſecuring them , but ought to follow his Leader and the 
Battle, leaving ſuch lame Ships ta the Stern-moſt of the 
Fleet ; it being an undoubted Maxime, That nothing but 
beating the Body of the Enemy can effeftually ſecure ſuch dif 
abled Ships. 

XVII. It is not enough that men behave themſelves 
valiantly in the beating of an Enemy, for that is not all, 
but the reducing of him into a condition to: render right 
either for damage done, or to render that which is right; 
which cannot well be done without bringing him to ext- 
gences and ſtraits; and therefore if the Enemy, Pirate, or 
Zrtic. 19. Rebel be beaten, None , neither thzougb cowardize, ne- 
| . J&dligence, oz difaffection , ought to fozbear the purſuit, 
put that © and thoſe of them flying, noz ought ſuch either thzough 
%s in the X11, 99wardize, negligence, o? diſatfectton fozbear the aſſiſting 


s. of this Cha. Bf a known friend in biew , to their utrfioft power , 'the 

prer. breach of which ſubjects the offenders to the pains of 

| _ £ or at leaſt ſuch puniſhment as a Coure Marſhal ſhall 
think fit. 


Empires are got by Arms , and propagated by Vittory; 
and by the Laws of War. they that have overcome, ſhould 
govern thoſe they have ſubdued. Hence it is, that Ge- 
nerals having compleated a Conqueſt in a juſt War, and 
in chaſe or otherwiſe have taken the Ships or Goods of the 
Enemy, have abſolute power over the Lives, Eſtates, _— 
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Ki Df the Mabal Military part: | 
and things that they by force of Arms have acquired by 
the Laws of N ations. Ts | 5 SEE. 
But yet in ſach Conqueſts where the reeking Sword 
knows no Law, that is, they are done 5#2pune,. without 
puniſhment , (becauſe co-aCtive Judges do grant them © - +. 
their authority) yet ſuch power miay be exorbitant from 74#i-3- 4nnal4 
that Rule of Right called Yirtue ; and though by the 177: 274+ 
Law of War Captives may be ſlain, yet what Law for- ;,;» delife 
bids not, modeſty prohibits to be done; Hence it is, that wait. © 
Generals do often reſtrain that power of killing ; for 
though ſuch Priſoners of War do fight for the maintenance 
of an unjuſt cauſe, and although the War is begun by a 
ſolemn manner; yet all acts that have their riſe from 
thence, are unjuſt by internal injuſtice, ſo that they who - .. - 
knowingly do perſiſt in fighting *, yet ought they-not. al- * Grot. de Zi#@ 
ways to be ſlain, according to that of Seneca : Cruel are ks yy 
they, ſays he f, that have cauſe of puniſhment , but have no y ya os 
meaſure. For he that in puniſhing goes firther than is c23, 44, 
meet, 'is the ſecond author of injury ; and the principal 
reaſon why mercy is often ſhewed, is, for that Souldiers 
of Fortune offend not otit of ary hatred or cruelty , but 
out of duty. SEES TE 
XVIII. Again, Gezerals in the meaſure of killing, look 
commonly no further than the deſtruCtion of thoſe who 
by force of Arms oppoſe them z and though Ships or Cities 
are taken by aſſault, the which by the Laws of War ſub- 
jets every individual to the mercy of the Conquerour, 
yet Children, Women, Old Men, Prieſts, Scholars, and 
Husbandmen are to be ſpared; the firſt. by the Law of 
Nature , according to that of Camilla : We have eArms, 
lays he, not againſt that age which even in taking Cities i Sþa- 
red, but apainſt armed men , and this is the Law of Arms 
amongſt good men ;z by which we are to note, that by the . p 
words good Men, as is obſerved ,, we meanthe Law of Na- Gro:ius de 7it 
ture, for ſtriftly by the Law of Arms the flayers of them _ XC ng 
are without puniſhment. Y he aſe: 
that many pretences may be found out againſt men of marure age , bit f 
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goainſt Trtahre, 


| calumny It ſelf can find nothing ro Gy, as being clearly innocents, 


Now that which hath always place in Childref: that 


| have not attained the uſe of Reaſon, for the molt part pre: 
| vails with Women; that is, unleſs they have committed 
| M 2 
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ſometking pecvliarly to be avenged , or do uſurp manly 


Herod. in Vita offices, as flinging of ſtones from the Walls, pouring 
v4 down burning Pitch, Brimſtone,. and the like bituminous 
v7 ſtuff, firing of Guns , aiid the like; fot it is a Sex that 
hath nothing to do with the Sword , that ate capable of 
that clemency. | "IN 
Pain. nulls The like for Old men, who, Papimws obſerves, are 
w40labilis arms not to be ſlain ; ſo for Miniſters of Sacred things, even 
baſents.YIG+ Barbarous Nations have had them in reverence and pre- 
3 Sam.10.. & ſervation z as the Philsſtins, enemies of the Jews, did to the 
1 Sam. 19. 18. Colledge of Prophets, to whom theydid no harm: and with 
thoſe Prieſts are juſtly equalled in this reſpe&t, they that 
have choſe a like kind of life, as Monks and Perntents, 
whom therefore as well as Prieſts, the Caro7s following in 
* Lofd cob:'s natural equity will have ſpared * : to theſe are deſervedly 
Com on 30. added thoſe that give themſelves to the ſtudy of 'good 
Cap. of Ee Learning and Sciences uſeful to Mankind , be it in UVns- 
op on AN verſities , or other publick Scbools or Colledges, But yet if 
&> Pace; « any of theſe be taken in actual Service, they then may 
receive the common Fate of others. So our King Richard 
the Firſt having taken the Martial Biſhop of Beauvors Pri- 
ſoner, received a Letter from the Pope, that he ſhould 
no longer detain in Cuſtody his Dear Son ; the King ſent 
the Pope back the Armour wherein he was taken, with 
the words of Facobs Sons to their Father , See whether oy 
120 this be the Coat of thy Son. | | 
Le. execit.Co FTotheſe are added Tradeſinen, ſo likewiſe Merehants, 
que res pign. which is not only to be underſtood of them that ſtay for 
nk .. a time in the Enemies Quarters,(but of perpetual Subjects) 
fol ow x for their life hath nothing to do with Arms, and under 
31 E. 1.coram Chat name are alſo contained other Workmen and Arti- 
Rege Rot. 127, ficers, whoſe gain loves not War, but Peace. 
Again , Captives and thoſe that yield are not to be 
De Benefic. 5. lain , for to ſpare ſuch 75 a command of goodnefi and equi- 
88d. 19, ty, fays Seneca; however it may ſo come to paſs, that 
| though the Military power may exempt a Priſoner of 
War from the executionof the Sword , yet it may be out 
of their power to exempt or diſcharge a Delinquent or 
Traitor from the execution of the Magiſtrate , as if the 
Fleet were prepared, and the War principally begun for 
the ſuppreſſion of ſuch z3 and the reaſon of this is, if it 
ſhould be in the power of one Souldier , who takes a Trai- 
tor 


life, 
coneri 
befor 
ward: 
matre 
X12 
ſem 
will b 
toren 
ſeverit 
don is 
AWAY « 
Heap 
too m 
dint pec 
fubl. li 


Df the Nabal Pilttarp part. i2y 


tor Priſoner upon ſuch terms, it would pars ratione be in 

the power of all to pardon ; nat that the Article hath no 

us I eflect, for the Traitor is by that freed from the immediate — 

at I} execution of the Sword : ſure it is, that if the yielding be £0#tinun 7n- 

of |} in aperto prelio, methinks abſolute pardon is implicitly in CG Levy 
the contract; however this is undeniable, that baving j,,,;2,em. For- 

re I yielded himſelf Priſoner of 'War, if he eſcape he for ever t2cue cap. 45. 

en { loſes the benefit of the promiſe. Nor are Hoſtages to. be 

e- I deſtroyed, according to that of Scipio, who ſaid : He would Liv. lib. 28. 

he i not ſhew his diſpleaſure on harmleſs Hoſtages , but upon thoſe The fame fauh 

th i= chat had revolted, and that he would not take revenge of the Julian in Nicte 

at WW warmed, but the armed Enemy, 'Tis very true by the Law * 

ts, | of Arms, if the Contratt be broke for which they beeame 

in I} Hoſtages, they may be ſlain, that is, the ſlayer is without 

ly F puniſhment ; but yer ſome conceive the ſlayer is not with- Grorzus de Fure 

2d I out ſin, for that no ſuch Contract can take away any mans eli a: Pacis, 

- © life, that is, I ſuppoſe an Innocents life; but without #93: 542: 

if U controyerſie, if thoſe that become Hoſtage be or were 

iy I before in the number of grievous Delinquents, or if afcer- 

rd © wards he hath broken his-Faith given by him in a great 

1- © matter, the puniſhment of ſuch may be free from injury. 

Id XIX. Where offences are of that nature as they may 

nt WF ſeem warthy of death, as mutiny, and the like, &c. it 

th I will be a point of mercy, becauſe of the multitude of them 

py | toremit extreme right, according to that of Seneca : The ny 0 ah 

ſeverity of a General ſhews it ſelf againſt particulars , but par- Tx , wr rol 

S; WW 4on:s neceſſary when the whole Army is revolting : what takes ultum if. Magis 

Ir i away anger from a wiſe man ? the multitude of Tranſgreſſors. monendo quin 

3) Hence it was, that caſting of * Lots was introduced that ##nanao * fic & 


\ - : nim agendum 
r I too many might not be ſubjected to puniſhment. eft cum multitu- 


i I dineprecantinm , ſeveritas autem exercenda oft in peccata paucorums Vide Gailium de Pace 
£uls liþe 11s Cafe go 36» * Vide Grote ibs 3. Caps Lie $+ 17» 


M However all Nations have generally made it a ſtanding f./idor de 7u- 
& EF Rule inthe puniſhment of Mutineers, as near as poſſible, to ptogng Me 55s 
f | hunt out the Authors, and make them examples t. _—_ 
it And therefore by the 15. Article, If any man at, anp, ,,;..,,, 
r | time , when Service oz Action is commanded , ſbaH pze- © 
[- fume. to ſtop oz put backwards oz diſcourage the ſaid Ser-. 
r | vice and Action, by pzetence of Arrears of wages , oz up-. 
[4 on any pzetence of wages whatſoever, thep are to ſuttr 
- | death 5 and indeed the ſame og to. be without mercy, 
3 Y 
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Of the Nabal Wilitary part. 


by how much the more they may raiſe a Mutiny at a time 
wheh' there is nothing expected but Aftion, and the ſhew- 
ing the moſt obſequious duty that poſſibly may be ; the 
breach of which may occaſion the damage of the whole 
Fleet, and being of ſuch dangerous conſequence, ovght 
ſeverely to be puniſhed, Guſtavus Adolphus upon his firſt 
entrance into Germany, perceived how that many Women 
followed his Souldiers, ſome being their Wives, and ſome 
wanting nothing to make them ſo but Marriage, yet moſt 
paſling for their Landreſſes, (though commonly defiling 
more than they waſh) the King coming to a great River, 
after his Men and the Waggons were paſled over , cauſed 
the Bridge to be broken down, hoping ſo to be rid of theſe 
feminine impediments; but they on a ſudden lift up a 
panick ſhriek which pierced the Skies, and the Souldiers 
hearts on the other ſide of the River, who inſtantly fell 
into mutiny , vowing not to ſtir a foot ſurther except 
with Baggage, and that the Women might be fetched 
over, which was done accordingly ; for the King finding 
this ill humour ſo generally diſperſed in his men, that it 
was dangerous to purge it all at once, ſmiled out his an- 
ger for the preſent, and permitted what he could not 
amend, So likewiſe the uttering of any wozds of Sedition 
o2 Mutiny, o2 the endeabouring to make any mutinous 
Affembltes upon any pzetence whatſoever, is made death : 


And the very Concealers of any traiterous and mutinous - 


pzactices, defigns oz wozds, o2 any wozds ſpoken by any 
tothe pzejudice of Yis Wajeſty oz Government , oz any 
wo2ds, pzactices, oz deſigns tending to the hindzance of 
the Service , and ſþall not reveal them , ſubject them to 
ſuch pains and puniſþments as a Court Marlbal ſþall 


think fif, And whereas in any .of the offences com- 


mitted againſt any of the. Articles for the Government of 
any of His Majeſties Ships of War, within the narrow 
Seas, wherein the pains of death are to be inflicted , exe- 


Ccution of ſuch Sentence ought not to be made without. 


leave of the Lord Admiral ; this of 3Autiny is totally except- 
ed, for ſuch may be executed immediately. 

XX. Itis not lawful for Princes. or States to make of 
their Enemies Traitors, or.cauſt thenrto deſert the Service 
of their Prince , or to bring over their Ships, Ordnance, 
Proviſions or Arms ; for as it is not lawful for any Subject 
£9) 
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Df the Mabal Dilitary part. 193 


todo the ſame, ſo neither to tempt him ; for he that gives 

a cauſe of ſ{inning to another, fins alſo himſelf; but it a 

man will voluntarily, without any other impulſe than his 

own, bring over the Ships or Armies, or deſerts the Ser- * £f2-T12n5fug. 
vice of his Prince to ſerve another, this, though a fault =_ ns 
in the deſerter, is not in the receiver : We receive a Fugi- Liana y 
tive by the Law of War (faith * Celſus ) that ts, it is not againſt Menand. Prote- 
the Law of War to admit him, who having deſerted his Princes, for dem nos 
part , eleffed his Enemies z nor are ſuch to be rendred , ex: res MINT: 
cept it ſhal] be agreed, as in the Peace of f Lewzs the Fs 5 
Eleventh. However ſuch ſort of Gamelters, if caught, TE 
are tobe ſeverely puniſhed ; and therefore it is provided, | 
That ifany Sea-Captain,Dfficer, oz Seaman ſhall betray #7 15+: 
his truſt, oz turn to the Enemy, Pirate o2 Kebel, oz run 

away with therr Ship o2 Dzadnance, Ammunition oz P20 

biſſon, to the weakning of the Service , oz yield the 

ſame up to the Enemp , Pirate oz Rebel, theo fall be pu- 

niſbed with death ; ſo likewiſe, If anp ſhall deſert the 455. 15, 
Service oz the Emplopment, wbich they are in on Ship- 

board, oz ſhall run away oz entice any other ſo todo, they. , 
are ſubject to the like pain of death. And by the Law of 5." 0/11 
Nations , ſuch deſerters that run away from their Colours 72, 1.2. i: r:55 
or;Fleet before Peace proclaimed and concluded , all per-- naje/atis 
ſons of that Prince from whom they fled, have a right in- #45705 ho/?es 


omnts homo mi- 
dulged to them ta execute publick revenge. Pegg rn 


libs Je. Cape s& Vide Hetley Rep. 235. Þ H. 7. (4p. Fe 3 H. 8 C4). 5. 


XXI. By the Laws of Nations , Spies may be ſent to Lv. . 2. c. 3. 
view and ſurvey the Enemies Force, Fleet, ſtation; and: $ #t- 44 Leg. 
make diſcovery of whatſoever may give advantage to the 5" was © 
perſons ſending , as is mentioned above; but being de. 
prehended they are put to death; and therefore if any 4: 19. 
perſon ſþall come from oz be found tn the nature of Spies, 
to bzing any ſeducing Letters oz Meſſages from any Ene- 
my o2 Rebel , oz ſball: attempt oz endeabour. to cozrupt 
any Captain, Dfticer, Pariner , oz other of the Navy oz 
Flet, to betray bis oz their truſt, oz pietd up any Ship oz 
Ammunition, oz turn to the Gnemy oz Rebel, be ſhall be 
puniſhed with death. 

XXII. Souldiers and Mariners owe all reſpect and duty 
to their Superior Officers; and therefore when they are 
in anger , they ought to ayoid them ; but aboye all not to 

M 4. ; quar- 
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quarrel with, or give them any provoking language: and 
therefore by the Law of Arms, a Souldier who hath reſiſted 
his Captain, willing to chaſtiſe him, if he hath laid hold 
on his Rod, is caſhier'd, if he purpoſely break it, or laid 
* [12-#3/it.D. Violent hands vpon his Captain, he dyes: * And by the 
de re milit. Ru T aws of England, if any perſon ſhall preſume to quarrel 
fus Leg-militar. ith his Superior Officer, he ſhall ſuffer ſevere puniſh- 
ne 147 ment; and if he ſtrikes him ſhall ſuffer death, orother- 
wiſe as 'a Court Marſbal ſhall adjudge the matter to de- 
ſerve. © © ; | 1908; 
XXIIIT. And though Mariners and Souldiers may have 
juſt cauſe of complaint, as that their vituals or proviſions 
are not good, yet muſt they not mutiny or rebel, where. 
by todiſtrat or confotind the whole Crew, but muſt make 
a'civil and humble addreſs to their Commander , that the 
ſame may be amended'; and if the caſe be ſuch, that the 
Baron's Maxim Coppa: cannot redreſs the ſame, by going to Port 
fol. 17. Privie I Twpply the exigencies, without detriment of the Fleet 
legium non ves (as if ready to engage, or the like) they muſt like Men and 
tir contra. rem- Souldiers bear with the extremity , conſidering that it is 
p»b/:c2n. * ** better that ſome men ſhould periſh, nay, the whole Crew 
| in one Ship, than the whole Fleet; nay, perhaps the 
whole Kingdom be deftroyed : And therefore if any in 
the Fleet find cauſe of complaint-of the unwholfomneſs of 
bis Uictuals, oz upon other juſt ground , be ſhall quretip 
make the ſame known to bis Superioz , o2 Captain, c2 
Cemmander in Thief, as the occaffon may deſerbe , tbat 
ſuch pzeſent remedy may be had, as the matter may re- 
quire 3 and the ſaid Superioz o2 Commander fs to cauſe 
the ſame to be pzeſently remedied accozdinglp 3 but no 
Py upon any ſuch or other pretence ſhall privately at- 
empt to ſtir up any diſturbance , upon pain of ſuch ſe- 
you puniſhment , as a Covire Marſhal ſhall think fit to 
LNAICE: * * T ® hy | | 
XXIV, And as the Law doth provide that there he 
no waſte oz ſpoil of the Kings pzobifion,, o2.1mbezlement: 
of the tame 5 fo likewiſe that care be taken, the Sbips of 
War neither thzough negligence o2 wilfulneſs be ſtrand? 
ed, ſpltt oz bazarded, upon ſebere penalties. In Fights and 
when great Fleets are out, there are generally inſtruCtions 
appointed for all Maſters, Pilots, Ketches, Hoyer, and 
Smacks, who are to attend the Flect, and to give them 
nAF:iCe 
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Of the Nabal Bilitary part. 
potice of the Roads, Coaſts, Sands, Rocks, and the like, 
and they have particular ſtations allotted them, and Or- 
hold {| ders given, that if they ſhall find leſs water than ſuch a 
laid | proportion, they then give a fignal as they are direted to 

the | give, aad continue their ſignal tjll ghey are anſwered from 
rrel I the Capital Ships. ; 
Iſh- But in time of Fight they generally lay away their head 
her- | from the Fleet, and keep their lead; and if they meet 
de- | with ſuch a proportion of water as is within their gireCti- 
' | ons, theyare to give ſuch ſignal as they receive Orders 
ave || for, 'and ſtand aff from the danger ; but the wilful burn» 4rtic. 25. 
ons | ing of any Ship oz Pagazine-itoze of Powder , Shipo' 
re- | boat, Ketch, Poy oz Ueſſel, oz Tackle oz Furniture there- 
ike unto belonging, not appertaining to an Et.emp oz Rebel, 
the ſþall be puniſþed with death. | 
he XXV. There are other faults often committed by the 
"It Crew, the which the Law does puniſh, as a guarreſling on 
et Sbip- board, ufing pzoboking ſpeeches tending to maks 
nd quarrel oz diſturbance *, Purthers, wtl'ul killing of any * 4»; +5, 
IK Wan Þ, Kcbbery, Theft ©, and tbe unnatural fin of S0- * 4.28. 
W domy and Buggery, committed with Pan oz Beaſt : att" 29- 
he which, and all other faults and miſdemeanours are pu- 
In niſhed with death, or according to the Laws and Cuſtoms 
of in ſuch caſes uſed af Sea; and when any perſons have Jt. 33. 


[p committed any of the offences particularly mentioned in 
2 the Statute of 13 Car. 2. Cap. g. and contained in the Ar- 
it ticles or any others, and for the which they ſhall be com- 


2s mitted, rhe Pzoboſt Warkþal is to take them into cuſtody, yz; ze, 
re and not ſuffer tbem to eſcope, and all Officers and Seamen 
0 are to be aiding and aſliſting to Officers for the deteCting 
4 and apprehending of offenders, 
- Touching the puniſhments that the Roman Generals 
J uſed to their Souldiers, when they were at a Court Marſhal 
found faulty , they were commonly proportioned accord- 
ing to the offence committed : Sometimes they were eaſie, 
of which ſort were thoſe which only branded the Souldier 
with diſgrace; others were thoſe that came beavy on the 

erſon or Body. To the firſt belonged a ſhameful diſchargs» 
ing or caſhiering a Mariner or Souldier from the Army, 1gnoninies 
and generally lookt on as a matter of great diſgrace, which dimi 
puniſhment remains at this day for offences as well in Eng- 
land, as in moſt parts. A ſecond was by ſtopping of their 
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Fraudat. ftipen- Pay ;, ſuch Souldiers which ſuffered this-kind of mul, 


aiz. Roſin. Ant. were ſaid to be cre diruts, for that es :llud diruebatyr 


Rom. l. 100-25» guy fiſeum , non in Mitts ſacculum ; the which is and may 


Cerſfio Haftarias 


Godwin Antiq. 
Rom, fol. 127» 


Lipſe as milits 
Rome lib. Jo 
Dialog. 18, 


at this day be inflicted-, eſpecially on ſuch as ſhall wilfully 
ſpoil their Arms, and for the like ſort of offences. A third 
was a Sentence enjoyned on a Sounldier to reſign up his 
Spear; for as thoſe which had atchieved any Noble Act, 
were for their greater Honour Haſta pura donati, ſo others 
for their greater diſgrace were inforced to reſign up that 
Military Weapon of Honour. A fourth ſort of puniſh- 
ment was, that the whole Cohort, which had loſt their 


Banners or Standards, either in the Fields or at Sea, were. 


inforced to eat nothing but Barley-bread, being deprived 
of their allowance in Wheat, and every {enturioz in that 
Cohort had his Souldiers Belt or Girdle taken from him, 
which was no leſs diſgrace among them than the degrading 
(among us) one of the Order of the Garter : for petty 
faults they generally made them ſtand bare-footed before 
the General's Pavilion, with long Poles of ten foot in 
length in their hands, and ſometimes in the ſight of the 
other Souldiers to walk up and down with Turffs on their 
necks, and ſometimes carrying a Beam like a Fork upon 
their ſhoulders round the Town. The laſt of their puniſh- 
ments was, the opening of a Vein or letting them blood 
in one of their arms, which generally was inflicted on 
them who were too hot and bold, 

The great Judgments, were to be beaten with Rods, 
which was generally inflicted on thoſe who had not diſ- 
charged their Office, in the ſending abont that T able cal. 
led Tefſera, wherein the Watch-word was written, or 
Thoſe who had ſtoln any thing from the Camp, or that 
had forſaken to keep Watch , or thoſe that had born any 
falſe Witneſs againſt their Fellows , or had abuſed their 
bodies by Women, or thoſe that had been puniſhed thrice 
for the ſame fault, ſometimes they were ſold for bond- 
ſlaves, beheaded and hanged. But the laſt which was in 
their mutinies, the puniſhment fell either to Lots, as the 
tenth, twentieth , and ſometimes the hundredth man, 
who were puniſhed with Cudgellingz and with theſe pu- 
niſhments thoſe in England have a very near affinity, as 
cleanſing the Ship, loſing Pay , ducking in the Water, 
beaten at the Capſons head, hoiſted up the main Yard w_ 
wit 
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Df the Naval Military part. 
with a ſhovel at their back, hanged ,, and ſhot to death, 
and the like. 

XXVI. The Admiral may grant Commiſſions to infe- 
riour YVice- Admirals or (ommanders in Chief of any Squadron 
of Ships, to aſlemble Court Marſhals, conſiſting of Com- 
wanders and Captains, for the Tryal and Execution of any 
of the offences or miſdemeanours which ſhall be commit- 


ted at. Sea ; but if one be attainted before them, the ſame 37 xz 6. {1!. 
works no corruption of Blood or forfeiture of Lands, nor 4» 5: 


can they try any perſon that is not in actual Service and 


Pay in H:s Majeſties Fleet and Ships of War. But in no x2 car, 2. 
caſe where there is Sentence of death can the execution of cap. 9. 


the ſame be without leave of the Lord eAdmiral, if the 
ſame be committed within the narrow Seas; yet this does 
not extend to mutiny , for there in that caſe the party 
may be executed preſently, | 

All offences committed in any Voyage beyond the nar. 
row Seas where Sentence of death ſhall be given upon any 
of the aforeſaid offences, execution cannot be awarded 
nor done, but by the Order of the Commander in Chief 


of that Fleet or Squadron, wherein Sentence of death was 


aſſed. 
: XXVII. The Judge Advocate hath power given by the 
words of the Statute, to adminiſter an Oath in order to 
the Examination or Tryal of any of the offences mention- 
ed in the Statute of 13 Car. 2. Cap. 9g. and in his abſence 
the Court Marſhal hath power to appoint any other perſon 
to adminiſter an Oath to the ſame purpoſe. This Statrte 
enlarges not the power and juriſdiction of the Admiral any 
further than only to the aboye-mentioned offences in any 
caſe whatſoever, but leaves his authority as it was before 
the making of this Sratute. Nor does it give the Admiral 
any other or further power to inquire and puniſh any of 
the above-mentioned offences, unleſs the fame be done 
upon the main Sea, or in Ships or Veſſels being and ho- 
vering in the main ſtream of great Rivers only beneath 
the Bridges of the ſame Rivers nigh to the Seas, within 


the Juriſdiction of the eAdmiralty, and in no other place rg R. 2, c2). 3. 


whatſoever. 


XXVIII. As Souldiers and Mariners for the honour and. 


ſafety of the Realm, do daily-expoſe their lives and limbs, 


ſo the Realm hath !ikewiſe provided for them , in w_ 
| they 
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wm 43 Elite they ſurvive and ſhould prove difabled ar unfit for Ser- 


vice, a reaſonable and comfortable maintenance to keep 
them ; the which the Juſtices of the Peace have power 
yearly in their Eaſter Seſſions to raiſe by way of a Tax, for a 
weekly relief of maimed Souldiers and Mariners. 

The maimed Souldier or Mariner muſt repair to the 
Treaſurer of the County where he was preſt, if he be able ta 
travel; if he be not, then to the Treaſurer of the County 
where he was born, or where he laſt dwelt by the ſpace 
af three years; but if he proves unable to travel, then to 
the Treaſurer of the County where he lands. 

He muſt have a Certificate under the chief Commander, 
or of his Captain, containing the particulars of his hurt 
and ſervices. 

The allowance to one not having been an Officer, is 
not to exceed ten pound per am 

Under 4 Lieutenant IS. 
A Lieutenant —————20, 

Till the Mariner arrives at his proper Treaſurer , they 
are to be relieved from Treaſurer to Treaſurer , and when 
they are provided for, if any of them ſhall go a begging, 
or counterfeit Certificates , they ſhall ſuffer as common 
Rogues, and loſe their Penſions : Over and above this 
ptoviſion , *H5s Sacred eHajefty hath provided a further 
fuppliment for his maimed Mariners and Souldiers dif 
abled in the Service, ' which is iſfued out of the Oeſt at 
Chatham , and conſtantly and duly paid them ; and for his 
Commanders, Officers , and others that ſerved aboard, 
he, of his Royal Bounty, hath given to thoſe that bear 
the charafter of War, and purchaſe the ſame by theic 
fidelity and valour, a pious Bounty called Smarg-AMoney, 
over and above their Pay. We 

The greateſt aſſurance of a Fleet is in the prudent Go- 
vernment of the Admiral; the greateſt weakening of it is 
by diſcontent, which generally proceeds from two things, 
want of good Victuals at Sea, and Pay when came home, 
theſe are the poor Mariners Aqua vite;; but want of them 
is ſuch an Aqua fortss as eats throngh all manner of duty 
and obedience : that Prince that expects to be well ſer- 
ved and obeyed, (eſpecially by an Engliſh man) muſt take 
care that he ſuffer not a greater power in his Fleet than 
his own ; this Commander is Neceſlity,which breaks wa 
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pline at Sea , and creates diſcouragement at Land. , 
XXIX. The wiſdom of the Romans was mightily to be 
commended, in giving of Triumphs to their Generals after 


their return, of which they had various ſorts ; but the 7» Pazcir. Leg: 


greateſt was when the General rid in his Chariot, ador- 
ned and crowned with the Victorious Laurel, the Semators 
with the beſt of the Romans meeting him , his Souldlers 
(eſpecially thoſe who by their valour had purchaſed Co- 
ronets, Chains, and other Enſigns of reward for their 
conduct and courage) following him : but what alas! 
could theſe to the more ſober repreſent any other but hor- 
rour, ſince the centers from whence the lines were drawn, 
could afford nothing but death, ſlaughter, and deſola- 
tion on thoſe who had the ſouls and faces of men ; and 
if it were poſlible, that that Blood which by their Com- 
miſſions was drawn from the ſides of Mankigd, and for 
which they made thoſe Triumphs , could have been 
brought to R2me , the ſame was capable of making of a 
Source great as their Tiber; but Policy had need of all 
its Stratagems to confound the Judgment of a Souldier 
by exceſſive Praiſes, Recompences, and Triumphs, that 
ſo the opinion of Wounds and wooden Legs might raiſe 
in him a greater eſteem of himſelf, than if he had an 
entire body. To allure others, ſomething alſo muſt be 
found out handſomly to cover wounds and affrightments 
of death z and without this Ceſar in his Triumph, with 
all his Garlands and Muſick , would look but like a Vi- 
&ime ; but what ſorrow of heart is it to ſee paſſionate 
man, a ray of Divinity, and the joy of Angels, ſcourged 
thus'with his own Scorpions ? and fo fondly to give him- 
ſelf Alarms in the midſt of his innocent contentments, 
as they of Holand but yeſterday in the midſt of their Traf- 
fick and Recreations did (by the denying His Sacred Ma- 
jeſty his Right, even that Right of the Flag which his Ance- 
ſtors had with ſo much Glory acquired) pull on their heads 
a War, which that mighty Republick, by their greateſt in- 
duſtry and wiſdom could not in the Revolution of almoſt 
e'ght years be able to quell; The cholericknefs of War 
(whereby the luſtful heat of ſo many hearts is redoubled) 


- ſtirs up the Lees of Kingdoms atid States, as a Tempeſt 


doth weeds and ſlimy ſediment from the bottom to the 
top of the Sea z which afterwards driven to the ſhore , m 
| gether 
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gether With its foam, there covers Pearls and precious 
Stones : and though the Cannon ſhould ſeem mad by its 
continual firing , and the Sword reeking hot by its daily 
flaughters, yet no good nian doubts but they , even they, 
ſhall weather out thoſe ſtorms, and in the midſt of thoſe 
mercileſs inſtruments find an s2calpata Tutela, who love 
Juſtice, exerciſe Charity , and put their truſt in the Greas 
Governour of all things. 
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i. Of Salutation , how eſtzemed by 
ſome zn thu later Age. 
TI. Of the ſame paid in all Ages as 
an undoubted mark of Soveraign- 
ty of this Empire. , . | 
IIT. Of thoſe Seas where this Right 
zs to be paid to the King of Eng- 
land's Flag. | 
IV. In what manner the King of 
'England holds this Right, and by 
whom to be paid. | 
V. Of thoſe that ſhall negleft or re- 
* fuſe to do the ſame, how puniſht 
and dealt withals k 
VI. Where His Majefly of Great Bri-" 
tain's Ships are to ſirike their 
Flag, and where nts | 
VII. of the (aluting of Ports.,- Ca- 
© files, Forts , how the ſame js to be 
done, and on what terms. 
VIIT. of Ships of War their ſaluting 
their Admiral and Commanders 
' in Chief. ny 
IX. Of Ambaſſadours, Dukes, Noble- 
men, and other Perſons of Quality, 
how to be ſaluted coming aboard 


L 


. and landing. 


R. The Admiral of any Foreign Nas 
tion, if met withal, how to be ſq- 
lated and anſwered. 

XI. Of the Men of War or Ships of 
Trads of any Foreign Nations, ſt- 
luting His Majeſty's Ship of War, 
bow tq be anſwered. = 

XII. Of the ſaluting of His Maje- 
ſty's own Forts and Caſtles, and 
when the Salute ceaſes. 

XIII. Of the objeftion that ſeems to 
be made again the neceſſity of 
ſuch Salutations. 

XTV. hy Kingdoms and States at- 
tribute the ffetts, not the cauſe of 
Rights, to preſcription. 

RV. That.Kingdoms and Republicks 
04ght not to be diſordered ſor the 
defefs of Right, in preſumption, 
and the objeftion in the XIII. $. 
auſwered. | 

XVI. The #nconvenzency of War,amid 
the cauſes juſtifying the ſame. 

XVII. Of the cauſes not juſtifiable in 
War, 

XVIII. Of Moderation, and the uti« 
lity of Faith and Peace. 


I; A*® reforming Powers in all Ages have made it their 

chiefeſt work to take down the great Colofſuſes, and 
whatever elſe might-be obumbragious in the excreſcences 
of Civil Pomp; ſo we.had ſome in this Age, who, by a 
new Art of levelling, thought nothing:'conld be rightly 
mended , and they planted, unleſs the whole piece ravel- 
led out to the very end , and that all intermediate great- 
neſs between Kings and them , ſhould be crumbled even 
to the duſt, where all lying level together as in the firſt 
Chaos, Spades onghr. evcn to be put into the hands of 


thoſe 


$93 


Of Salutationg; 


thoſe who were heretofore adorned with Scepters all 
outward tokens of honour and eſteem, which even from 


the firſt inſtitution of Society feemed by an uninterrupted 
ſtream to be continued down to Poſterity , (even amongſt 
the moſt barbarous Nations) was by them totally denied ; 
the Hand, the Hat, the Knee (being no other but outward 
ſigns of an inward reſpett) being eſteenied eqyal- with 
Iadelatry ; but that unhappy brood , to whom whatſoever 
was crooked ſeemed ſtraight, and what was dark to they 
appeared light , are now not to be accounted men , with 
whom the queſtion may admit of a debate whether Saly. 
ration is innocent, neceſſary, and praiſe-worthy, ſince no- 
thing of reaſon can be found in the foundation of their 
Religion, Honeſty, or Conſcience, O_- Therefore this 
Diſcourſe is direCted to men. 

_ II, Firft, it is evident by what hath been ſaid , that the 
Britiſh Seas before the Reman Congueſf , ever belonged to 
the Iſle f Great Britta , they always claiming and enjoy- 
ing the ſole Dominion and Soveraignty of the ſame, which 
afterwards accrued to the Remars by Conqueſt, and from 
them. tranſlated with its Empire to the ſucceeding Saxon, 
Daniſn, and NormanKings, and jn the Reigns of thoſe 
Princes there were always ſome marks of Soveraignty 

id , wherein the right of the ſame was evinc't and-ac- 

nowledged. . 

IT. Now thoſe Seas in which this Salutation or Duty of 
the Flag are to be paid, are the four circumjacent Seas, in 
which all Veſſels whatſoever are to pay that Duty , ac. 
cording to the Cuſtom of the ſame, and the Ordinance of 
King Fobrn, How far this Right is payable , appears in 
the fourth Artiele in the Peace mide lately between His 
Majeſty and the States General of the United Provinces , in 
theſe words : 

—That wbatever Ships oz Weſſels belonging to 

the ſaid United Pzovinces, wbetber Uefels of War 02 

other , oz whether fingle oz in Fits, all meet in any of 

the Seas from Cape Finiſterre to the middle point of the 
Land Van Staten in Norway, with any Ships oz Weſſels 
beſonging to bis Pajeſty of Great Britain, whether thoſe 
Sbips be fingle oz in great number, if they carry.bhis Pa- 
jeftp.of Great Britain's Flag oz Jack, the afozeſaid Dutch 
Teſſels' 02 Pbips ſpall ſtrike ther Flag and Jowr Tot. 
os; 
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Lop-fatl, in the fame manner , and with as much reſpect 
as hath at any time, oz in any place , been ſo2zmerly pza- 
ctifed towards any Ships of bis Majeſty of Great Britain, 
02 bis Pzedeceſſozs, by any Ships of the States General, oz 
thetr Pzedeceſſo2s. | 

IV. Now, his Majeſty holds not this Salutatioz or Re- 
ſpect, by virtue of th& League or of the Article, but as 
the ſame isa Right inherent to the Empire of Great Britain ;, 
and therefore in the firſt part of the Article it is declared 
in theſe words: | 

— That the aſozefaid States General of the United 
P2obinces , in due acknowledgment on their part of the 
King of Great: Britain's KJGHÞT to habe his Flag 
reſpected in the Seas bereafrer mentioned, ſhall and do 
declare, and agree 

Now this Right extends and ſubjects all Nations what- 
ſoever that ſhall paſs through thoſe Seas, and between 
thoſe places meeting with any of his Majeſties Ships 0 
War, bearing his Flag, Jack, or Cognizance of S:rvice, 
to ſtrike their Top-ſail, and take in their Flag in acknow- 
iedgment of his Majeſties Soveraignty in thoſe Seas; and 
if any ſhall refuſe to doit, or offer to reſilt , they may be 
compelled vi, man & forti, for his Majeſties Honour is by. 
no means to receive the leaſt diminution. 

V. If therefore any of his Majeſties Subjects ſhould be, 
ſonegligent or forgetful to pay that obeiſance, when it 
may be done without loſs of the Voyage, they are to be 
ſeized on, and brought to the Flag , to anſwer the con- 
tempt, or elſe the Commander may remit the Name of the 
Ship, Commander or Maſter, as alſo the place from whence, 
and the Port to which ſhe ſhall be bound, to the Admiral ; 
however before ſhe is diſmiſt , ſhe muſt pay the charge of 
the ſhot that her negligence or forgettulneſs occaſioned, 
and afterwards may be indicted for the ſame, and ſeverely 
puniſhed. , 

VI. In his Majeſties Seas, none of his Ships of War are 
to ſtrike to any; and in no other part is any Ship of his 
Majeſty to ſtrike her Flag or Top-fail to any Foraigner, 
unleſs ſuch foraign Ship ſhall have firſt ſtruck, or at the 
_ time have ſtruck her Flag or Top-fail to his Majeſties 

IPs. 

VIL. But if any of the King of England's Ships of War 
N ſhall 
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ſhall enter into the Harbour of any Foreign Prince or 
State, or into the Road within ſhot of Cannon of ſome 
Fort or Caſtle , yet ſuch reſpeCt mult be paid, as is uſually 
there expeed, and then the Commander is to ſend aſhore 
to inform himſelf what return they will make to his Sa- 
Inte; and that if he hath received good aſſurance, that 
his Majeſties Ships ſhall be anſwered Gun for Gun, the 
Port is to be ſaluted, as is uſual, but without aſſurance of 
being anſwered by an equal number of Guns, the Port is 
not to be ſaluted : And yet in that very reſpect before the 
Port is to be ſaluted, the Captain ought to inform himſelf, 
how Flags (of the fame quality with that he carries) of 
other Princes have been ſaluted there, the which is pe- 
remptorily to be inſiſted on, to be ſaluted with as great 
reſpect and advantage as any Flag (of the ſame quality 
with the Captains) of any other Prince hath been ſaluted 
In that place. : | | 

VIII. A Captain of a Ship of the ſecond Rate, being 
neither Admiral , Vice-Admiral, nor Reer-Admiral, at 
his firſt coming and faluting his Admiral or Commander 
in Chief, is to give eleyen Pieces, his Vice-Admiral nine, 
and his Reer- Admiral ſeven, and the other proportionably 
leſs by two, according to their Ranks ; but the Comman- 
der or Captain of a Ship is not to ſalute his Admiral or 
Commander in Chief, after he hath done it once , except 
he hath been abſent from the Flag two months. 

IX, When a Ship of the ſecond Rate ſhall carry any 
Ambaſladour, Duke, or Nobleman, at his coming aboard, 
he is to give eleven Pieces, and at his landing 'hfteen ; 
and when he ſhall carry a Knight, Lady , or Gentleman 
of Quality, at their coming aboard he is to give ſeven, 
and at the landing eleven ; and the other Ships are to 

ive leſs by two, according to their Ranks and number of 
Dradnance. | | | 

X, When an Admiral of any Foraign Nation is met. 
with , he is to be anſwered with the like number by all 
the Ships he ſhall ſalute ; if a Vice-Admiral, the Admi- 
ral is to anſwer him with twelve leſs ; but the Vice- 
Admiral and Reer- Admiral, and as many of the reſt as he 
ſhall ſalute , ſhall give him the like number : if a Reer- 
Admiral , then the Admiral and Vice-Admiral to anſwer 
him with two leſs ; but if he ſhall falyte the — 

; mira 
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miral gr any other , they are to anſwer him in the like 


numper. a 14 eo 

XI. When a Man of War or Merchant-Man of another 
Nation, or of our own, falute any of the King's Ships, he 
is to be anſwered by two leſs. by 
. XlI, When any of the Captains of-his Majeſties Ships 
ſhall have occaſion to ſalute any of the King's. Caſtles, he 
is to give two Guns leſs than they are directed. to give 
upon faluting their Admiral or Commander in Chief, as 
aforeſaid : But this extends only to time of Peace; for if 
War is begun, no Guns ought to be fired in'Salutes, unleſs 
to the Ships or Caſtles of ſome Foreign Prince or State in 
amity, | Bp Be 

: Xill Thoſe duties or obligations being laid 'on Com- 
manders , conſiſt of two parts z the one is that ancient 
preſcription, which the Crown of England claims by virtue 
of the Soveraignty of that Emprre ; the other is but that 
reſpe&t which is, paid as viſible marks of Honour and 
Eſteem, either to Kingdoms or Perſons publick or private, 
to whom theſe ſeveral Commands are to be obſerved ; 
and yet in theſe which are both innocent and harmleſs of 
themſelves, ,we want not thoſe , who being empty of 
all that may be called good , want not malice to ſtart up 
words, Wherefore ſhould the lives of men, even Chriſtian 
men , be expoſed to death and ſlaughter for ſhadows (as they 
call them) the Right of Salutation or Complement being no 
other in their opinion. 2 oa | 

_ XIV. Admitting therefore that the evidence of ori- 
ginal Compadts and Rights ſtand at ſuch remote diſtances 
from us, that they are hardly diſcernible, and that the 
principle of Civil things, as wellas Natural, is ſought far 
1n a Chaos or confuſion ; ſo that the evidence of ancient. 
facts veſtigia nulla retrorſum , there being no, infallible 
marks of their preexiſtence (one ſtep. doth ſo confound 
and obliterate another ) and that time it, ſelf is but an 
imagination of our own; and intentional; not a real mea. 
ſure for aftions, which paſs away concomitantly with that 

eaſure of time in which they were done , fqr which rea- 
[on we talk of ancient things , but as blind men do of, co- 
lours ; Notwithſtanding preſcription is ſuppoſed by moſt 
to hold out ſuch an evidence, that as they ſay, jt ought 
£0 ſilence all Counterpleas L, all Tribunals, and by the 
N 2 
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Af Salutations, 
preſent allowance which is indulged to It, it either proves 
a good or cleanſes a vitiated Title 3, and hath this power 
in the -Civil conſtitution of the World , that for quiet- 
neſs ſake what it cannot find, we grant it a power to 
make. 

And if we examine all this ſtrictly at the two great 
Tribunals, the exteriial and theinternal, and argue the 
7s of it, as Stateſmen and Lawyers do, we can then 
raiſe the argument of it no higher in the external or 
temporal Court, than only this That i tus very con- 
venient it ſhould have the effets of Right , leſt Properties and 
Dominion of things ſhould be uncertain , and the apparent 
neghigences of time : Owners ſhould be puniſhed, and Contro- 
verſres have a Feedy end : States looking more after pub- 
lick repoſe and quiet than after ſtrift vertue z and more 
after thoſe things which are ad alterum, than that which 
concerns a mans own ſelf; for; ſay they , The Gods look 
well enough after their own wmjuries : States meddle not fo 
much with great Prodigalities as in petty Larcenies, our 
chiefeſt Liberty, Previledges , or Prerogative in this World, 
conſiſting only in an uncontromable Right , which we have to 
1:ndo our ſelves, if we pleaſe. Certainly if we plead at 
the other Trsbxnal, as conſcientious Lawyers ; we muſt 
give our ultimate reſolution out of that Law , Que inc: 
ditur non are, ſed animis : which is not engraved in Tables 
of Braſs, but in the Tables of our Souls ; for the Rules 
of Law tell us, Que principio vitiantur, ex poſt fatto 
yeconvaleſcunt , and that preſcription or uſu-caption 
(which is but the lapſe of ſo much time) hath the power 
to make Wrong a Right ; yea, to change the morality of 
an action, and turn quantity into quality : upon the re- 
ſult of all which taking for granted , what thoſe ſtnbborn 
people do hold, that inſtead of being a right, or a certain 
cauſe or proof of it, it only makes a ſhadow or an opinion 
of right. 

XV. And when we haye taken thoſe people by the 
hand, and with eagerneſs run with them to-the very 
bottom and end of the line, and there find nothing , we 
are but in Pompey's aſtoniſhment , when after his Con- 
queſt of Feruſalem , having with ſuch revefence and 
curioſity viſited the Santum Sanftorum , and found nc- 


thing there but a pair of Candleſticks and a Chair, in | 
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which there was no God ſitting 3; yet for all this miſtake, 
he would not (as Foſephw ſaith) diſorder or rob the Tem- 
ple-, 'which he took by force of Arms, becauſe the ver 
opinion of Religion hath ſomething of Religion ,, (which made 
Facob accept of Labar's Oath by an 7dol) ſo ought not we 
for defect of giving the cauſes of the inception of Pre- 
ſcription, or of the Right in Preſcription, diſorder a 
State , or be the occaſion of ſetting of two Nations at en- 
mity.z nay , thongh in conſcience we are ſatisfied that it 
contains but the opinion or ſhadow of Right: And as to 
the involving the lives of the innocent, there is no ſuch 
thing in the matter , for there is not required any thing 
which they do not owe , nor are they deſigned to death ; 
but if the cauſe be ſuch , that they that are innocent muſt 
periſh, that is, be expoſed to death by their Rulers, be- 
cauſe they obſtinately will not yield that which is right, 
but will involve the lives of their innocent Snbjects by 
force, to defend that which is wrong , ſuch guilty Go- 
vernours muſt anſwer for the defect of their own evil 
ations : on the other hand, there can be no doubt made, 
but he that hath an undoubted right, being a Soveraign, 
the Subjects partake in the ſame, and the indignity ofter- 
ed to him, they immediately become partakers in the ſuf- 
fering, for the ſatisfaCtion of which they may, yea, are 
obliged both by the Law of God and Nations to ſeek repa- 
ration (if their Prince ſhall command) vs , manu & forti, 
by the hazard of their blood and lives. 

XVI. On the other hand, as War introduces the great- 
eſt ofevils, viz. the taking away of mens lives, and that 
which is equivalent to life; ſo right Reaſon and Equity 
tellsus, that it ought not to be undertaken without the 
greateſt cauſe, which is the keeping of our lives, and that. 
without which our lives cannot be kept ; or if they ſhould 
be kept, yet they would not be of any value to us, ſeeing 
there may be a life worſe than death , even Captivity 
wherefore as we are forbidden to go to Law for a little oc- 
caſion, ſo we are not to go to War but for the greateſt. 
Now thoſe things that are equivalent to a mans life, are 
ſuch to whom Almighty God appointed the ſame equal pu- 
niſhment as to: mufdeters, and ſuch were breakers into 
Houſes, breakers of Marriage-fidelity , Publiſhers of falſe 


Religion , and thoſe who rage In tinnatural luſts; and the 
like; How- 
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However, before mens Perſons or Goods are to be itt- 


vaded by War, one of theſe three conditions is requiſite. 

I, Neceſlity, according to the tacite contract in the 
firſt dividing of Goods, as hath been already obſeryed. 

2. A Debt. FIG 7E 

3. Amansill merits, as when hedoth great wrong, or 
takes part with thoſe who doit. . _ | 
Againſt which if any thing is conimitted , War may be 
commenc*t, nor is the ſame repugnant to the Laws of.Na- 
ture; that is, whether the thing may be done not unjuſt- 
iy, which hath a neceſſary repugnance to the rational and 
ſocial Nature 3 amongſt the firſt Principles of Nature, 
there is nothing repugnant unto War ;z, on the other hand 
there is much in favour of it, for both the end of War; 
the conſervation of Life and Members , and the keeping 
and acquiring of things uſeful unto life is molt agreeable 
to thoſe principles : and if need be, to uſe force to that 
purpoſe is not diſagreeable, ſince eyery Living thing hath 
by the gift of Nature ſtrength, to the end it may be able 
to help and defend itſelf, Beſides, Reaſon and the nature 
of Society inhibits not all force, but that which is repug- 
nant to Society , that is, which depriveth another of his 
right ;-for the end of Society is, that every one may en- 


joy bis qwn ; this ought to be and would have been, though 


the Dominion and Property of Poſſeſſions had not beeg 
introduced; for Life , Members, and Liberty , would yet 
be proper to every one ; and therefore without injury 
could not be ifivaded by another : to make uſe of what is 
common, and ſpend as much as ſuffices Nature, would be 
the right of the Occupant, which right none could with- 
out injury take away. : And this is proved by that Battle 
of Abraham with.the four Kings, who took Arms with- 
out any Commiſſion from GOD, and yet was appro- 
ved by him; therefore the Law of Nature was his War- 


rant, whoſe Wiſdoni was no leſs eminent than his San- 
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Ctity, even by the report of Hearhens, Beroſus and Orpheus ; 
nor is the ſame repugnant to the Hebrew Law or Goſpel, 
as the ſame is moſt excellently proved by the /ncomparable 
Grotius A EE TOs os REN 

XvII. Onthe other hand, the fear of uncertain danger, 
as building of Forts, Caſtles, .and Ships, and the like, 
though the former be on Frontiers ; the cefuſing of bes 

wie 


Df Salutatfons, 


(when others may be had) the changing of Countries ei- 
ther barren or Moriſh for more fertile or healthful, which 
may juſtly be done : as in the caſe of the Old Germans, as 
Tacitus relates: ſo likewiſe to pretend a Title to a Land, 
becauſe it was never found out or heard of before, that 
is, if the ſame be held by a People that are under a Go- 
vernment ; nay, though the Government be wicked or 
think amiſs of G O D, or be of a dull wit; for invention 
is of thoſe things that belong to none, for neither is Moral 
Virtue, or Religious, or Perfeftion of Underſtanding re- 


quired to Dominion z but yet if a new Place or Land ſhall Yor. de 1nd. 
be diſcovered , in which are a People altogether deſtitute 2-1. n. 31. 


of the uſe of Reaſon , ſuch have no Dominion , but out of 
Charity only is due unto them what is neceſſary for life; 
for ſuch are accounted as Infants or Mad-men, whoſe right 
or property is transferred, thatis, the uſe of the ſame, 
according to the Laws of Nations ; in ſuch caſe a charitable 
War may be commenc't. 

XVIII. To prevent all the ſad calamities that muſt in- 
evitably follow the ungoverned hand in War, Faith muſt 
by all means be Jaboured for ; for by that, not only every 
Commonwealth is conſerved , bur alſo that greater $o- 
ciety even of Nations, that once being taken away, then 
farewel Commerce , for that muſt be then taken away 
from man ;z for Faith isthe molt Sacred thing that is ſeat- 
ed in the breaſt of man, and is fo much more religiouſly 
to be kept by the Supreme Rulers of the World , by 
how much more they are exempted from the puniſhment 
of their ſips here than other men : take away Faith , and 
then man tg man would be (as Mr. Hobbs obſerves) even 
Wolves; and the more are Kings to embrace it , firſt for 
Conſcience, and then for Faith and Credit ſake, upon 
which depends the Authority of their Government, The 
Ambaſladours of F»ſtiniar addreſſed their Speech to Choſ- 
roes after this manner : Dzd we not ſee you here with our own 
eyes, and pronounce theſe words in your ears , we ſhould never 
Gs believed that Choſroes the Sq: of Cabades , would bring 
his Army , and enter forceably into the Roman bounds , con- 
trary to his League, the only hope left to thoſe that are affifted 
with War ; for what ss this, but to change the life of men into 
the life of wil teaſts ? Take away Leagues, and there will be 
eternal Wars , and Wars withont end will have this effe&, to 
put 
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put men beſides themſclues , and drueſt them of their Nature. 
If then a ſafe Peace may be had , it is well worth the re- 
leaſing of all or many of the injuries, loſſes, and charges, 
according to that in Ariſtotle : Better it is to yield ſome of 
our goods to thoſe that are more potent, than contend with them, 
and loſe all , for the common chances of War muſt be con- || — 
ſidered, which if ſo, the ſcope of the principal part of 

this Firſt Book may be avoided, and we let into the peace- 

able tract of Traffick and Commerce, 


7 


The end of the Firſt Book. 
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over thoſe Veſſels they are Partners | 
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: proteſt againit a Voyage. 
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ſuch a manners 
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termine the Partnerſhip as to the 
Veſſel, and where not. 

VIE. Where a Ship ſhall be the Buil- 
ders, and where only his whoſe 

K Materials ſhe was erefied with, 


4 


VIIE. where Property of the Veſſel als 

| fered changes not that of the 
.Boate 

IX. 4 Ship for the aft of Piracy be- 
comes forfeited 3 yet zf bona fide 
ſold , where the Property may be 

. queſtioned, 

RX. Monzes borrowed by the Maſter, 
where the ſame oblzges the Owns 
ers, and where not. 

XT. where he that obtains an unlaws- 
ful poſſeſſion of a Ship,ſhall anſwer 
the full Frezght to the Owners. 

XII. And whyre the Owners ſhall 
have their Freight , though they 
loſe thezr Lading. 

XIII. Where a Ship may become 4 

. Deodand, and where note. F 

XIV... How recoverable by the Lat; 
cf England. 


the Rights of Perſons and of Things in a ſtate of 
Nature, and how nceceſlarily they came at firlt to 

be appropriated, and how equitably they are tow continy- 
ed in the poſſeſſion of thoſe to whom they are conſigned by 
the donation of others by the Laws of Nations, and main- 
tained or deſtroyed by the equity of thoſe various Laws 
"IF which rules and governs them 1n reference to matters 
publick,, all which 1s juſtified by the Scripture it ſelf; TE 
may not now ſeem improper to examine the private ca#ſes 
changing the ſame, and of oe contingencies 8nd adyan- 

\ a tage 


T the precedent Book having obſerved ſomething of 
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tages that wait on that which we properly call Com. 
merce. 

The Great Creator having finiſhed his Mighty Work, 
and given Man that Dominion which he now enjoys as 
well over the Fiſh in the Seas, as the Beaſts in the Field, 
he was not forgetful of beſtowing on him thoſe things 
which were neceſſary for the government and ſupport 
of the ſame , creating at the fame time Trees which 
grow as it were ſpontaneouſly into Veſſels and Canoos, 
which wanted nothing but launching forth to render them 
uſeful for his accommodation , which afterwards he by 
his Divine Genius (inſpired by that Mighty One) finding 
Materials, hath ſince ſo compleated and equipt, as to 
render it the moſt beautiful and ſtupendious Creature (not 
improperly ſo called) that the whole World can produce, 
which being not retarded by lett of Winds, or other con- 
tiogent accidents, ſubmits it ſelf to plow the unknown 
paths of that vaſt Element, to brave all Encounters of 
Waves and Rocks, to fathom and ſurvey the vaſt immen. 
ſities of the very World it ſelf, to people, cultivate, and 
Civilize uninhabited and Barbarous Regions, and to pro- 
claim to the Univerſe the Wonders of the Architeft, the 
Skill of the P:/ot, and above all the Benefits of Commerce 
{o that it is no wonder at this day to find Nations contend- 
ing who fhould ſurpaſs each other in the Art of Naviga- 
tion, and tomonopolize, if poſſible, the very Commerce 
and Trade of the World into their hands; and that, all 
by the means of this moſt excellent Fabrick. 

If. Henceit is, that Ships and Vellels of that kind be- 
ing originally invented for uſe and profit, not for pleafure 
and delight, to plow the Seas, not to lye by the Walls, 
” lopply thoſe of the Mountains as well as thoſe on the Sea 

oaſts: 

Therefore upon any probable deſign the major part of 
the Owners may even againſ# the conſent , thongh not with 
out the privity and knowledge of the reſt, freight out their 
Veſſel to Sea. 

If it ſhould ſo fall out that the major part proteſt againſt 
the Voyage, and but one left that is for the Voyage, yet 
the ſame may be effe&ted by that party, eſpecially if there 
be equality in Partnerſhip. 


Ky. Owners 
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III. Owners by Law can no ways be obliged to continue Zee. Fir. C. 5; 


their paCtion or partnerſhip without ſundering ; but yet 779 S970 G-poſe 
if they will ſunder, the Law Aarne requires ſome:conſide- age OY cate 
rations to be pertormed before they can fo do. And 7, in yr pa-" 
therefore if the Ship be newly built and never yet made a rag.fconrueniat 
Voyage, or is newly bought, ſhe ought to be ſubje& to Pro 5ce. 3 
one Voyage upon the common out-read and hazard , be- 

fore any of the Owners ſhall be heard. to ſunder and diſ- 


charge their parts; but by the Laws of Ezgland the Own- 


ers may before any ſuch Voyage ſell or tranſmit their 


Right, | | PE 
If it falls out that one is ſo obſtinate that his conſent x2r:.0 pail. 2 
cannot be had, yet the Law will enforce him either to Le. hec diſtin« 
hold, or to ſell his proportion ; but if he will ſet no price, #9 S: cum ſuns 
the reſt ma gg h hel ſts and dum ff. locate 
y outrigg her at their own coſts and charges, . 
and whatſoever Freight ſhe earns, he is not to have any | 
ſhare or benefit in the ſame. But if ſuch Veſſel happens. Such Veſſels 
to miſcarry or be caſt away , the reſt muſt anſwer him his hen freight- 
art or proportion in the Veſſel ed out againf 
Pa Ads abs. cy Bee if po  .the grain of:-. 
ſome of the Part-Owners, the ſame 15 under ſuch Proviſces, Cautions, and Limitatic9s 
as the Law in thar caſe requires. 


But if it ſhould fall out that the major part of the Own- Gloſ. Leg. fe 14+ 
ers refuſe to ſet out the Veſſel to Sea , there by reaſon of 7/7 © 19% #t 
the unequality they may not be compelled , bur then ſuch 7,15. 53, 4g 
Veſſel is to be valued and fold : The like where part of the 4;;. & rv. ar 
Owners become deficient or unable to ſet her forth to boribss. 5. n4- 
en. | ; «bk vis de uſufrutts 

IV. The Maſter of the Veſſel is eligible by the Part- ,, _ ... 

. ; .D': Leg. non alztey 
Owners in proportion , not by the majority , and he that x74, , & 
is moſt able is to be preferred. The wiſdom of the later þ4z. : 
Ages have been ſuch , that few have gone out in that con- 
dition , but thoſe that have commonly had ſharcs or parts .. _ 
in the ſame Veſſel. In the preferring therefore of a Ma- :g x, 8. :, $5; 
ſter, his ability and honeſty is to be conſidered , ſince on 
him reſts the charge not only of the Veſſel, but of the La- a 

: , . She F Cob 4. Inli;n 
ding ; their very actions ſubjecting the Owners + to anſwer 746. 
for all damage that ſhall be ſuſtained by him or his Mari- * 4i% 22 f*. 
ners , be it in the Port or at Sea , to the Lading or Goods *: | wg 
of the. Merchants or Laders, and they are. made liable as $727. 
well by the Common Laws * of England, as the Law Ma- 54. rs. x. 
ride, YE : SH, 2, 
1 Aa2 
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V. If the Maſter commits offences either negligently 
or wiltully , he ſhall be reſponlible over to his Owners for 
the reparation of damage ; nor are they bound to joyn, 

* 73/1; 26, 29 but may ſever and ſue apart as well by the Common Law * 
Cat. 2+ in B. Re as the Marine : So likewile if the Ship hath earned Freight, 
Stanlty verſus and part of them receive their parts, the reſt may bring 
Fits, _ Action for their ſhare without joyning with the 
others. 
Lie. inter i- VI. If a Ship be broken up or taken in pieces, with an 
p:lintemin s. intent to convert the ſame to other uſes; if afterwards 
Sacram. ff. d upon advice or change of mind, ſhe be rebuilt with the 
vers oblzg- - ſame Materials, yet this is now another, and not the ſame 
Sip, eſpecially if the Keel be ript up or changed, and the 
whole Ship be once all taken aſunder and rebuilt, there 
Leg. 4404 in $, determines the Partnerſhip qroad as to the Ship, But if 
fine F. ds 73+ a Ship be ript up in parts, and taken aſunder in parts and 
repaired in parts, yet ſhe remains ſtill the ſame Veſſel and 
not another , nay though ſhe hath been ſo often repaired 
that taere remains not one ſtick of the original Fabrick. 
Tg. Myſins ff, VII. If a man ſhall repair his Ship with Plank or other 
as re; vendice Materials belonging to another , yet the Ship maintains 
and keeps her firſt Qwners. 
F 116.6. tity, Butifa man ſhall take Plank and Materials belonging to 
leg. El. another, and prepared for the uſe of ſhipping , and with 
them build a Ship, the property of the Veſſel follows the 
Owners of the Materials, and not the Builder. 
Tzg. fitx mis Butifa man cuts down the Trees of another, or takes 
f. de ac9. rer2 Timber or Planks prepared for the ereting or repairing of 
don. © 1/3). a dwelling honſe, nay though ſome of them are for ſhip- 
OO delfe 7 / ping, and builds a Ship, the property follows not the 
ques ſic. ſj. ae © a 
pign. att. Owners but the Builders. : 
Lo7, Mircells VILLE If a Ship be fold together with her Tackle , Fur- 
5: & ame niture, Apparel, and all other her Inſtruments thereunto 
22.j/.4: rc5 ven- belonging , yet by thoſe words the Ships Boat is not con- 
aicat, veyed, but that remains ſtill in the Owners; ſo it is it the 
Ship be freighted out , and afterwards at Sea ſhe commits 
Piracy, the Ship is forfeited , but the Boat remains {till to 


f Trin. 3 fats 
B. R. Rolls 1. the Owners f. 


part, Abridg. fol. $30: Bald. in Leg. (18 proponias Cod, de Nautics & fenave, 11m, 6 


And though Ballaſt is generally uſed in ſhipping by 
thoſe Ships that are freighted outwards in order to bring; 
1g 
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ing home of Goods, yet is not the ſame any part of the 
Furniture of the Yeſſt1, and ſo it was adjudged in debt on 

Bond, the Condition was, Thet whereas the Plaintiff had 
bought of the Defendant a Ship, ifthe Plaintiff ſhall enjoy 

the ſaid Ship with all the Furniture belonging to the ſame, 
without being diſturbed for the Ship or any Furniture ap- 
pertaining to it, that then, &c. and the caſe fell out to 

be, that after the ſale of the Ship a ſtranger ſyed the Plain- 

tiff for certain monies due for Ballaſt bought by the De- 
fendant for the ſame Ship, in which Suit he obtained ſen- 

tence, upon which the Ship was ſcized, the Queſtion was, 2/7ch. 29 Eliz, 
If Ballaſt be Furniture for a Ship or not , it was refoly:d 77 © B- 

a r + Linters Caſe 
that it was not z, for though it may be as neceſſary as Saiis, 7, 2? 
yet it is not always fo, for ſometimes they ſail without | CARP 
Ballaſt, for the Merchandize it ſelf may be ſufficient to 


_ anſwer that purpoſe. 


IX, If aShip commits Piracy, by reaſon of which ſhe 29h. 13 7c. 
becomes forfeited , if before ſeizure ſhe be Bona fide ſold, 77 BR-SIr Roche 
the property ſhall not be queſtioned , nor the Owners di: oe rim 
veſted of the ſame. fol. $30. "Ss 

X. If a Maſter ſhall take vp Monics to mend or victual ,;,;, ,. 
his Ship where there is no occaſion, (though generally the zz,, 1. 5, 19, 
Owners ſhall anſwer the fact of the Maſter) yet here they 
ſhall not, but only the Maſter. But if there wcre cauſe of 
mending the Ship, though the Maſter ſpend the money 
another way, yet the Owner and Ship become liable to the ;,;42:manu's 
fatisfaCtion of the Creditor ; ſor it were very unreaſorable Caſe, Hobart, 
that the Creditor ſhould be bound to take upon him the fe 10, 31. 
care of repairing the Ship, and ſupply the Owners room, ' 
which muſt be ſo,if it ſhould be neceſſary for him,to prove 
that the money was laid out upon the Ship ; ſoon the other 
hand, it ſtands with reaſon that he be ſure that he lends 
his money on ſuch an occaſion, as whereby the Maſters 
tat may oblige the Owners , which he cannot do other- 
wiſe, unleſs he knows that the money borrowed was ne- 
ceſſary for the repair of the Ship; and therefore if the Ship G!of 4ficars 
wanted ſome repairs, and a far greater and more extra. /-7 #04. leg. 
vagant ſumm was lent than was needful, the Owners ſhall &'$ 
Not be liable for the whole. 

XI, Ifa man gets poſſeſſion of a Ship having no Title to p;z, 116. 6. tit, 
the ſame, by the Law Marine he ſhall anſwer ſuch damage 1. 62. & 1ib.7. 

tit, Is 12, $ I» G* Painion on the ſame Lain, 
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"as theShipinall probability might have earned ; and the 

reaſon of that is, becauſe the only end of Shipping is the 

imployment thereof : but if a Warrant be directed out of 

the «Admiralty to the Marſhal of the ſame Ship to arreſt 

fuch a Ship and Salvo cuſtodire, who by force of the ſame 

enters into the ſame Ship, though the Warrant does not 

$1:ch. 2Car. is Mention that the Officer ſhould carry away the Sails of 

B. 8. Creamer the ſame Ship, yet he may juſtifie the taking the ſame, for 

verſus Fockl?Y, that he cannot Salvo cuſtodire the ſame Ship, unleſs he car- 
Latch, jols 183+ jes away the Sails. | | 

Dieef. lib. 1g. NIL A Ship is freighted out, accordingly ſhe receives 

z3t. 2.61 In herLading purſuant toagreement, afterwards an Em- 

Scevola on the bargo happens, and the Lading is taken as forfeited , yet 

(am? Law. the Owners ſhall notwithſtanding receive Freight, for 

++” hereisno fault in them, but only in the Merchant. 

XIII In Aqua dulci a Ship may become a Deodand, but 
in the Sea or in «qua ſalſa, being an Arm of the Seca, 
though it be in the body of the County, yet there can be 

| pe1oſtic.fel.g8, no Deodand of the Ship or any part of it, though any 
* _ -*.. © body be drowned out of it, or otherwiſe come by their 
| death in the Ship, becauſe on ſuch waters Ships and other 
Veſſels are ſubjeCt to ſuch dangers upon the raging waves 
in reſpec of Wind and Tempeſt; and this diverſity all our 
ancient Lawyers do agree in, and it does more eſpecially 
keg. Parizayn. APPEAT in the Parliament Rolls, where upon a Petition it 
s1 Ed. 3. nutte was deſired, That if it ſhould happen that any man or boy 
73+ || ſhould. be drowned by a fail out of any Ship , - Boat ,, or Veſſel, 
x R. 2+ 8 106» 1,1 (ould be no Deodands: Whereupon the King by great 
4 K+ 2:8 33* advice with his Judges and Counce learned in the Laws, 
t Z. $.% 3: Madeanſwer, The Ship, Boat , or Veſſel being upon the Sea, 
' », > fhouldbe adjudged no Deodand, but being upon a freſh River it 
: ſhould be a Deodand ——but the King will ſhew. favour. 
There is abundance of other Petitions upon the like oc- 
caſion in Parliament. 

. AShiplying at Redr:th in the County of Kent near the 
tore to be careen'd and made clean, it happened that 
one of the Shipwrights being at work under her at low 
Water, the Veſſel (then leaning aſide) fortuned to turn 
oyer the contrary ſide, by means of which the Shipwright 
was killed : Upon a Tryal at Bar where the Queſtion was, 
WA OY Whether this Deodand did belong to the Earl of Salybury, 

ME8.23 Car.2. . : 
in B. R. who was Lord of the Mannor, lying contiguous mo 
Ji HED Eh tlice 
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place where the man was ſlain , or to the Almoner as a 
matter not granted out of the Crown , in that caſe it was 
reſolved, that the Ship was a Deodand, and the Jury 
thereupon found a Verdict for the Lord of Salsbury that 
the ſame did belong to his Mannor. 

XIV. Thus men from their neceſſity and ſafety having 
from hollow Trees, nay Reeds, Twigs and Leather (for 
ſuch were the rude beginnings of thoſe ſtupendious things 
we now admire) advanced the Art to that degree, as to 
render it now the moſt uſeful thing extant ; and as the 
Mathematicks, Aſtronomy, and other Sciences have a(dd- 
ed to its ſecurity, fo have ſucceeding Ages from time ta 
time provided Priviledges and Laws by which it hath al- 
ways been regulated and governed, the which upon all 
occaſions, and in all Courts have generally had a genuine 
conſtruction as near as might be to the Marine Cuſtoms; 
and therefore at this day if a Ship be taken away or the 
Owners diſpoſſeſt, they may maintain an Attion of Trover 
and Converſion for an eighth or ſixteenth part of the ſame, 
as well by the Common Laws of this Kingdom as the Law 
Marine, and they nced not joyn with the reſt of their 
Owners. 
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CHAP. Il. 


Paſters of Ships, their Actions confidered ti 
' reference to caſes p2ibate and publick, - 


1, A Maſter or Shipper his condition 

* conſudered in reference to his Inte- 
reſt and Authority generally. 

TI. If Goods be loſt or imbezelled, or 

' any other detriment. happens in a 
Port, who ſhall anſwer. 

III. The Duty of Maſters of Ships, 
as if they ſhall ſet Sail after an 
Embargo, who ſhall anſwer. 

IV. Of faults aſcribed to him before 
departure #n Tempeſiuous weather, 
ſlaying in Port, &Cc. 

V. Over-charging 0r over-lading the 

 Shzp ahove the birth-mark , or Ye- 
ceit of ſuch perſons on Ship-board 
as may hazard the Lading. 


VI. of Lading aboard in the Ships | 


of Enemies, his own proving dij- 
abled. 

VIE. Of ſhipping of Goods elſewhere 
than at the publich Ports or Keys, 
and of taking in prohibited Goods. 

VIII. Of wearing unlawful Colours 
or Flags, and of yielding up his 
Shzp cowardly, if aſſaulted, where 
liable, and where excuſed. 

IX. Of carrying fictitzous Corquets 
and Papers , and refuſing payment 
of Cuſtoms and Duties. 

R. Of ſetting Sail with inſufficient 
Tackle, and of taking in and de- 
livering out with the like, and of 
his Charge of Goods tall ſaſely de- 
livered. « 


RJ, Of departing without giving 


| 


| notice to the Cuſtomer. 
XII. Of Faults committed by Mz- 
fters and Shippers at Sea. 
"XIII. Rules in Law 3n the charging 
him for reparation of damage. 
XIV. Of the Power and Authority 
that the Mater hath in diſpoſing, 
Hypochecating or pledging the 
Ship, Furniture, and Lading. 

XV. where Maſters are diſabled, 
though in neceſſity to Impawn the 
Veſſel. 

XVI. Where they may diffoſe of Ve' 
ſel and Laading, and where not. 
XVII. What Veſſels and Mariners 
| the Maſter muit have for Impaxting 
31 or Exporting out of His Ma- 
jefizes Plantations in Aſia, Africa 

and America. 

XVII. hat Ships may go from Port 
to Port in England. 

XIX., Ships not to import the Goods 
of any Country but of that from 
when ce they are brought. 

XX. what time the Mater ſhall be 
coming #) after arrived at Grave(- 
end , or at any other Part, within 
the Realm , in order to his diſ- 
charges 

XXI. Of going from Port to Port 
within th: Realm how provided. 
XXII. Of Goods prohibited to be 51;- 
ported from the Netherlands or 


Germany zn any Ships whatſo- 
ever. 


I. Maſter of*a Ship is no more than one who for his 

knowledge in N avigation, hidelity and diſcretion, 
hath the Government of the Ship commitred to his care 
Leg. 1.deexiy- and management, and by the Common Law, by which 


properties 
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properties are to be -guided, he hath no property either | 6 
general or ſpecial, by the conſtituting of him a Maſter ; | 
yet the Law looks upon him as an Officer, who mult render Hob-Rep.fo!.rr, 

and give an account for the whole charge when once com- /742nz=n's 

mitted to his care and cuſtody, and upon failure to render © * 

ſatisfaction ; and therefore if misfortunes happen, if they 

be either through negligence, wilfulneſs, or ignorance of 

timſelf or his Mariners, he mult be reſponſible. 


II. If the fault be committed in any Port, Haven, River 
cr Creek, or any other place which is znfra (orpus Comita- 
rs, the Common Law ſhall have Juriſdiction to anſwer the + Dowdeb 
party damnified and not the Admiralty * ; but if the ſame ca. "Yr 
be committed ſuper altum mare, the Adiniralty ſhall have Cob 13h. s. 
Juriſdiction of the ſame; yet if it be on a place where fol. 47. 
there is diviſum imperium , then according to the flux or 
reflux the Admiralty may challenge , the other of Com- 
mon right belonging to the Common Law, 

And therefore ſo ſoon as Merchandifes and other Com- 
modities are put aboard the Ship, whether ſhe be riding 
in Port, Haven, or any other part of the Seas, he that is 
Exercitor Navis is chargeable therewith; and if the ſame F. Nut. caups 
be there loſt or purloyned, or ſuſtain any damage, hurt a0 !2g- 1. - 
erloſs, whether in the Haven or Port before, or upon the 5% 2 326 7+ 
Seas after ſhe is in her Voyage, whether it be by Mariners 
or by any other through their permiſſion, he that is Exer- 
citor Navis mult anſwer the damage, for that the very la- 1 
ding of the Goods aboard the Ship does ſubject the Maſter 
to anſwer the ſame; and with this agrees the Common Law, " 
where it was adjudged, That Goods being ſent aboard a | 
Ship, and the Maſter having ſigned his Bills of Lading for 
the ſame, the Goods were ſtowed, and in the night divers 
perſons under the pretence that they were Preſs. maſters, 
entred the Ship and robb'd her of thoſe Goods, the Mer- 
chant brought an Action at the Common Law againlt the 
Maſter, and the Queſtion was, Whether he ſhould anſwer 
for the ſame? for it was alledged on his part, That there | 
was no default or negligence in him , for he had a ſuffici- j 
ent guoard., the Goods were all lockt up under hatches, | 
the Thieves came as Preſ- Maſtors, and by force robb'd the + The whict 
Ship, and that the ſame was vis major F, and that he could |, *c- — | 

| 
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nor have prevented the ſame. And laltly , That thougl qges fome- 
he times allow. 
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Merſe verſ.Slut, he was called Maſter or Exercitor Navis, yet he had no 
Hill 23 c-7- 2: ſhare in the Ship, and was but in the nature of a Servant 
ve pt tne aCting for a Salary. But notwithſtanding it was adjudged 
Verdi& found for the Plaintiff, for at his peril he muſt ſee that all things 
at the Bar. be forth-coming that are delivered to him , let what acci- 
dent ſoever happen; (the ACt of God, or an Enemy, 

perils and dangers of the Sea only excepted) bur for Fire, 

—_— Lo the like, he muſt anſwer, and is in the na- 

. tureof a Common Carrier ; and that though he receives a 

11047 nqs1 ea] Salary , yet heis a known and publick Officer , and one 
rum ſuorum ſroe that the Law looks upon to anſwer , and that the Plaintiff 
liberi fant, fre hath his Election to charge either Maſter or Owners, or 


he {ging both at his pleaſure, but can have but one ſatisfation. 
merito faftum eorum preflat cum ipſe eos ſuo periculo adhibuerit , ſed non alias preflat quam 
fi in tpſa nave damnum datum ſit , ceterum , fi extra navin licet 4 nautis, uon preſtabite 
Naut. Caup. Stabilit. Legs 1. Seft. 9. debet Exercitor. 


If a Maſter ſhall receive Goods at the Wharfe or Key, 
Eod. Leg. debet Or ſhall ſend his Boat for the ſame, and they happen to be 
Exercitor. loſt, he ſhall likewiſe anſwer both by the Marine Law and 

the Common Law. 
DigeFt. lib. 9. 
tit.2, Leg+ 61. gr Reſtraint from the Prince or State comes forth , and 
then he breaks ground, or.endeavyours to ſail away, if any 
damage accrues, he mult be reſponſible for the ſame. The 
reaſon is, becauſe his Freight is due and muſt be paid, 
my s although the very Goods be ſeized as bona contra 

bands. 
IV. He muſt not fail in Tempeſtnuous weather , nor put 
| forth to Sea without having firſt conſulted with his Com- 
* Leg. Oleron. pany * ; nor mult he ſtay in Port or Harbour without juſt 
Jaag-2 cauſe when a fair wind invites his departure. - 

V. He muſt not over-charge or lade his Ship above the 
birth. mark, or take into his Ship.any perſons of an obſcure 
and unknown condition without Letters of ſafe-condu&t. 

Stat. 18 4.6. VI. Nor ought he tolade any of his Merchants Goods 
Cap. 8. aboard any of the Kings Enemies Ships (admitting his own 
- roar pew oaj Veſſel keaky or difabled) withont Letters of ſafe-conduct, 
quun prepones Otherwiſe the ſame may be made Prize, and he muſt ag- 
C. de Naxt: fe- Twer the damage that follows the aCtion. 
nor, Nor ſhall he come or ſneak into the Creeks or other pla- 
ces when laden homewards , but into the Kings great 
Ports, 


II. If Goods be laden aboard, and after an Embargo * 
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Ports, (unleſ$ he be driven in by Tempeſt) for otherwiſe $:at. 4 x.4. 20. 
he forfeits to the King all the Merchandize, and therefore 52 fin. parage 


muſt anſwer. s propt. neceſſits 
VII. Nor ought he to ſhip any Merchandize, but only 5star. 5 x. 6, 
at the Publick Ports and Keys, cap. 8. 


He muſt not lade any prohibited or unlawful Goods, rg =13x. cap-9- 
whereby the whole Cargo may be in danger of Confiſcati- 12 P. & a. 5. 
on, or at leaſt ſubject to ſeizure or ſurreption. I Zac. Caþ» 2.5. 

He may not ſet ſail without able and ſufficient Mariners : CR 
both for quality and number. £m 
VIII. He may not uſe any unlawful Colonrs., Enſigns, *Proclamation 
Pendants, Jacks or Flags * , whereby his Ship or Lading Set. 25. 4nns 


may incur a Seizure , or the Cargo receiye any detriment 25 C2r- 2+ 
Per Leg. quum 


or damage. - 

He —_ not ſuffer the Lading to be ſtoln or imbezled, ry _ 
if the ſame be, he muſt be reſponſible, unleſs it be where D.L2g.in fine» 
there is vs major , as if he be aſſaulted at Sea either by Ene- L2- 6 vendita 
mics, Ships of Reprize, or Pirates, there if no fault or -"y4 ” —_ 
negligence was in him, but'that he performed the part Nents Ganp x 
of an honeft, faithful, and valiant+ man , he ſhall be ex- + $rat.16 car. 
cuſed. Yet it hath been adjudged, That if a Merchant- 2. cap. 8. 
man lyes in a Port or Haven, and a Pirate, Sea-Rover, 
or other Thieves enter her and over-power her men, and pony gt 
then rob her, yet the Maſter muſt be reſponſible ; but if 1. ;: 3. x. , 
an Enemy enter and commit the depredation , there the 
Maſter 1s excuſed. | 

Ix. He muſt not carry any counterfeit Cocquets or 13 R.2. cap. 9. 
other fictitious and colourable Ship-papers to involye the £t2- 1+ Cox. ae 
Goods of the Innocent with the Nocent. , "of ' - 2conkas 

Nor mult he refuſe the payment of the juſt and ordina- $,.,,y, 5+. rg. 
ry Dnties and Port-charges, Cnſtoms and Impoſts, to the ,r.a4L2g.8hod. 
hazard of any part of his Lading ; yet if he offers that & Leg. quam 
which is juſt and pertains to pay, then he is excuſed. proponas C. de 

x. He muſt nor ſet fail with inſufficient Rigging or 7 Jem 
Tackle, or with other or fewer Cables than is uſual and p; 12g. quanc. 
requiſite , reſpett being had to' the bnrden of the Veſſel : de Pub. 

And if any damage happens by the delivery of the Goods 

into the Lighter, as thatthe Ropes break, and the like, 

there he muſt anſwer; but if the Lighter comes to the 

Wharfe or Rey , and then in taking up the Goods, the 

Rope breaks, the Maſter is excuſed, and the Wharfinger * coke 1ib. En- 
1s liable *, FP ” tries, ſol, 3. 


Paſers of Ships. 

If fine Gaods, or the like , are put intoa cloſe Lighter, 

and to be conveyed from the Ship to the Rey, it is uſual 

there that the Maſter ſend a competent number of his Ma- 

| Tiners to look to the Merchandize, if then any of the 

*Paſch. 26 Car. Goods are loſt or imbezled , the Maſter is reſponſible *, 

” - nba and not the Wharfioger ; but.if ſuch Goods are to be ſent 

ras J- aboard a Ship, there the Wharfinger at his peril muſt 
take care the ſame be preſerved. 

XI. After his arrival at Port , he ought to ſee that the 

Ship be well moared and anchored, and after reladed, not 

12 El; to depart or ſet fail till he hath been cleared ; for if any 

Ro Cape 9s - ; 

14 Car.2, dJamage happens by reaſon of any fault or negligence in 

Cap. Is him or bis Mariners, whereby the Merchant or the Lading 
receives any damage, he muſt anſwer the ſame. 

XII. And as the Law aſcribes theſe things and many 

more to him as faults, when committed by him or his 

- Mariners, in Ports, fo there are other things which the 

_—_ looks upon to be as faults in him in his Voyage, when 
one, 

Diet cum [8 if he deviates in his courſe without juſt cauſe, or 

in debito ff. de {ers a dangerous and unuſual way , when he may have a 

Probat. more ſecure paſſage, though to avoid illegal impoſitions, 
he may ſomewhat change his courſe ; nor may he ſail by 
Places infeſted with Pirates, Enemies, or other places no- 
toriouſly known to be unſafe, nor engage his Veſſel among 

Lib.x. cod. de Rocks or remarkable Sands, being thereto riot neceſlita- 

Navibus nonex- ted by violence 'of Wind and Weather , or deluded by 

Cſs falſe lights. 

F XII. By the Marine Law , he that will charge a Maſter 
with a fault, as in relation to his Duty , muſt not think 
that a general charge is ſufficient in Law , but he ought 
* aſſign and ſpecifie the very fault wherewith he is ſo 
charged. | | 

$0 he that will infer, that ſuch or ſuch a ſad diſaſter 
hath happened or been occaſioned by reaſon of ſome fault 
- __ inthe Mariners, muſt not only prove the fault it ſelf, but 
mult alſo prove that that fault did diſpoſe to ſuch a ſad 
event, or that ſuch a misfortune could not have happened 
without ſuch a fault precedent. | HI 
nad whe Voyages are wr 1h _ _ > 
. there placed in by the Qwners, and they ought to maxe 
ny nt good the Maſters fat and deed z*F and therefore as the 
navim res miſe _ ; | | whole 
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whole care and charge of Ship and Goods are committed ſe ez afienate 


to the Maſter, it is the prudence of the Owners to be /i*t, an «{ non 
carefu} who they will admit Commander of their Ship, ſent ei aſſgnate, 
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ſince their aCtions ſubje&t them to anſwer the damage , or —_ wt, 


whatever other act he ſhall do in reference to his Imploy ; miſe jr, rece- 
and therefore he can freight out the Veſſel , take in te videntur + 
Goods and Paſſengers, mend and furniſh the Ship, and 97% recepie 
to that effe&t, if need be, in a ſtrange Country he may 5. coma og 
borrow money, with advice of his Mariners , upon ſome (;;, & {alto 
of the Tackle ,, or fell ſome of the Merchandize. If part zo folun na 
of the Goods ſhall be ſold in ſuch neceſſity, the higheſt trum prefiare 
price that the remainder are ſold for muſt be anſwered and 5s [ed & re- 
paid to the Merchant ; after which the Merchant muſt SH poor 
pay for the Freight of thoſe Goods as well as for the re- 74. r. Set. re- 
mainder 4; Zeg. Oleron 1. But if the Ship in the Voyage cit. | 
happens to be caſt away, then only ſhall be tendred the 
price that the Goods were bought for. 

By the Common: Law the Maſter of a Ship could not im- 
pawn the Ship or Goods for any property either general 
or ſpecial was not in him, nor is ſuch power given unto 
him by the conſtituting of him a Maſter. 

Yet the Common Law hath held the Law of Oleron reaſo- 
nable , That if a Ship be at Seca and takes leak, or other- 
wiſe want ViEtual or other Neceſſaries , whereby either 
her ſelf be in danger, or the Voyage may be defeated, that 
in ſuch caſe of neceſſity the Maſter may impawn for money 
or Other things to relieve ſuch extremities by. imploying _ 
the ſame to that end ; and therefore he being the perſon £22 Oleron. 
truſted with the Ship and Voyage , may therefore reafo- 77:55 
nably be thought to have that power given to him impli- Caſe. Hobart, 
Citly, rather than to ſee the whole loſt. fol. 10, 11, 

But a Maſter for any debt of his own cannot impawn 
or Hypothecate the Ship, &c. for the fame is no ways £5: 9197. 
liable but in caſes of neceſfity for the relief and compleat- as 6 
ing of the Voyage. 

| Nor can he ſell or diſpoſe of the ſame without an autho- 

rity or Licence from the Owners; and when he does im- 
pawn or Hypothecate the Veſſel or Furniture, he ought to 
tave tlie conſent and adviceof his Mariners, 

XV. And where the Ship is well engaged, ſhe is for ever 
obliged, attd the Owners are concluded thereby z till Re- 
demptton, _ 
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But in regard Maſters might not be tempted to engage 
the Owners, orinfetter them with ſuch ſort of obligati- 
ons, but where there is very apparent cauſe and neceſlity, 
they ſeldom ſuffer any to go Skipper or Maſter but he that 
hath a ſhare or part in her z ſo thatif monies or proviſions 
be taken up, he muſt bear hisequal ſhare and proportion 
with the relt. 

Nor can the Maſter on- every caſe of neceſſity impawn 
the Veſſel or Furniture ; for if ſhe be freighted, and he and 


Fadement, Ole- the Owners aretojoyn in the laying in of the proviſions for 


yore cap. 22. 


the Voyage, and perhaps he wants money, (a great ſign of 
neceſſiey) yet can he not impawa the Vellel or Furniture, 
any other or further than for his own part or ſhare in her, 
the which he may transfer and grant as a man may do an 
eighth or fifth part in Lands or Houſes : But ſuch obliga- 
tion of the Veſſel muſt be in Foreign parts or places where 
the calamity or neceſlity is univerſal on the Veſſel, that 
will oblige all the Owners, | 

XVI. If the Veſſel happens afterwards to be wreckt or 
caſt away, and the-Mariners by their great pains and care 
recover ſome of the ruines and lading, the Maſter in that 
cafe may pledge the ſame, the product of which he may 
diſtribute amongſt his diſtreſſed Mariners in order to the 


7udgnent, Ole Carrying them home to their own Country : but if the Ma- 
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riners no ways contributed to the Salvage, then their re- 
ward is ſunk and loſt with the Veſſel. And if there be any 
conſiderable part of the Lading preſerved., he ought not 
to.diſmiſs his Mariners, till advice from the Laders or 
+52 - lie for otherwiſe perchance he may, be made 
liable. 

If Merchants freight a Veſſel at theirown charges, and 
ſet her to Sea, and ſhe happens afterwards to be Wea- 
ther-bound , the Maſter may impawn either Ship or La- 
ding at his pleaſure, or at leaſt ſuch as he could conveni- 
ently raiſe monies on , rather than ſee the whole Voyage 
loſt. Andif he cannot pawn the Lading, he may ſell tle 
ſame, that is, ſo muchas is neceſfary ; in all which caſes 
his a obliges. | : 

However Orders and Inſtructions are as Carefully to be 
upon and followed as the Magnet. ., 


BL fo "' : ; 
The like pro- _ Heisn D i J > of an 
viſion hn XVII. He is not to Import into, or Export out of any 


fike penaky is 


the EngliſhPlantations in Aſia, Africa, or America , but in, 
| Enyl:ſh 
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Engliſh or Iriſh Veſſels, or of the Veſſels built and belong- for Goods of 
ing to that Country, Iſland, Plantation, or Territory ; the 4oſcovy and of 
Maſter and 3 fourths of the Mariners to be Engliſh , upon Þ*< Dominions 
forfeiture of Ship and Goods. And if otherwiſe, they are © fs nee 
to be lookt upon as Prize , and may be ſeized by any of cr or Empe- 
the Kings Officers and Commanders, and to be divided as ror:Solikewiſe 
Prizes, according to the Orders and Rules of the Sea. of Currants be- 

All Goods of the Growth of his Majeſties Plantations are longing T, the 
not to be imported into England, Ireland, or Wales, Iflands — Do. 
of Jerſey or Guernſey, but in ſuch Vellzls as truly belong to minions. 
Owners that are of England, Ireland, Wales, Ferſey or 
Guernſey , and 3 fourths at leaſt of the Mariners are to be N+Incaſcsof 
Engliſh, upon forfeiture of Ship and Goods, _ nn, 

The Goods and Wares of thoſe Plantations,and brought the Clap poiſe 
in ſuch-manner as aforeſaid , muſt be brought from thoſe Mariners, 
very Countries of their ſeveral produttions-and growths, 
or from the Ports where they are uſually ſhipped out, on 
forfeiture of Ship and Goods. 

XVIII. No Ship to go from Port to Port in England, Ire- That is, thoſe 
land, Wales, Ferſey, or Guernſey , or Berwick, unleſs the thardo not be- 
Owners are Denizens or Naturalized, and the Maſter and 19g to Eng- 
3 fourths tobe Erghſb. | refs Hh 

All Owners muſt ſwear that their Veſſels or Ships are 76 orGyerr- 
their own proper Ships and Veſſels, and that no Foreigner ſy. ; 
hath any ſhare or part in her, and muſt enter the ſame, and 
that ſhe was bought for a valuable conſideration, Bora fide. 

XIX. Nor to bring in any Goods from any place, but 
what are of the growth of that very Country , or thoſe 
places which uſually are for the firſt ſhipping, on pain of 
forfeiture of their Veſſel and Furniture. 

This doth not extend ſo far , but that Maſters may take 
in Goods in any patt of the Zevant or Streights, although 
they are not of the very growth of the place, ſo that they 2 
be imported in Engl;/b Ships 3 fourths Engliſh Mariners : So 72 Car: 2+ Cap 
likewiſe thoſe Ships that are for 1454 in any of thoſe Seas * 
tothe Southward and Eaſtward of Capo bona Speranza , al 
though the Ports are not the places of their very growth. 

Any people of England may import (the Maſter and Ma- 
riners 3 fourths E:y/:ſh) any Goodsor Wares from Spair, 

Portugal, Azores, Madera, Or Canary Iflands, nay in Ships 

hat are not Enzlſh built, Bullion may be imported ; ſo 

ikewife itt thoſe that are taken by way of Prize Bona _ wy 
ve 
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or any other dying Wood of the growth of his Majeſties 
Plantations , to be ſhipped, carried or conveyed from 
any of the Ergliſh Plantations, are to be carried to no place 
in the World, but are to come direCtly for England, Ire. 
{and, Wales , or Berwick, upon pain of forfeiture of Ship 
and Goods, and the Maſter is to give Bond with one Secu- 
rity in 10001, it the Ship be under the burden of 100 Tuns, 
and 20001. if above,, that upon Lading he brings his Ship 
directly into Enpland , Ireland, Wales , or Berwick, (the 
danger of the Seas excepted) ſo likewiſe they are to do the 
ſame for the Ships that ſhall go from the Plantations at the 


Plantations to the Governour, upon forteiture of the Ship | 


and Goods. | 
12C4,3, 18, XX. When the Maſter ſhall arrive at Graveſend, he ſhall 
| not be above three days coming from thence to the place of 
diſcharge ; nor is he to touch at any Rey or Wharte till 
he comes to (heſters Key , unleſs hindred by cantrary 
Winds, or draught of Water, or other juſt impediment 
tobe allowed by the Officers : And likewiſe he or his Purſer 
are there to make Oath of the Burden, Contents and La- 
ding of his Ship, and of the marks, number, contents and 
qualities of every parcel of Goods therein laden to the beſt 
of his knowledge z alſo where and in what Port ſhe took in 
her Lading, and what Country built, and how manned, 
who was Maſter during the Voyage, and who the Owners, 
and in Out-Ports muſt come up to the place of ynlading, 
as the condition of the Port requires, and make Entries, on 
Pain of 1007. PER ones ODT? 2 
Nor is ſuch a Maſter to lade aboard any Goods outwards 
to any place whatſoever , without Entring the Ship at the 
4 Car.2,c.1r, Cuſtom-Houſe of her Captain, Maſter, Burden, Guns, Am+ 
12 Car.2, c-18- munition ; and to what place ſhe intends, and before de- 
parture to bring in a Note under his hand of every Mer- 
chant that ſhall have laid aboard any Goods, together with 
the marks and numbers of ſuch Goods, and be.ſworn as to 
the ſame, on pain of 1001, . | 
No Captain, Maſter, Purſer of any of his Majeſties Ships 
of War ſhall unlade any Goods before Entry made, on 
pain of 1001. VER | Ee le os 
Note, There is aLiſt of all Foreign built Ships in a 


Exchequer , and that no Foreign Ship not built in __ 
is 


Book If 


But Sugars, Tabaco, Cottons, Ginger, Indicoes, Fuſtick, 
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Book Il. Maſters df Ships; 
his Majeſties Dominions of Aſia, Africa, or America, after 
Oftob. 1. 1662, and expreſly named in the Liſt, ſhall enjoy 
the Priviledges of a Ship belonging to England or Ireland, 
although owned and manned by Exgi:ſh,except only ſuch as 
are taken by way of reprize and condemnation made in the 
Admiralty as lawful prize ; none but Exgl:ſh and 1r;ſh Sub- 
jects in the Plantations are to be accounted Engliſh. 

XX1. If the Maſter ſhall have freight from Port to Port 
within the Realm, he ought to have Warrant for the 
ſame, on pain of forfeiture of the Goods, and he is to 
take forth a Cocquet, and become bound to go to ſuch 
Port deſigned for, and to return a Certificate from the 
chief Officers of thar Port where the ſame was deſigned 
for, and diſcharged within ſix months from tlie date of 
the Cocquet. 

XXlLl. But from the Netherlands or Germany there may 
not be imported any ſort of Wines (other than Rheniſh) 
Spicery, Grocery, Tabaco, Pot-aſhes, Pitch , Tar, Salt, 
Roſin, Dzal-boards, hard Timber, Oyl, or Olives, in any 
manner of Ships whatſoever. 

It might notſeem impertinent that this latter part which 
is abridged , ih reference to matters publick , ſhould be 
inſerted, for that ſometimes it may happen that an honeſt 
and well meaning Maſter or Skipper might innocently in- 
volve and hazatd the loſs of his Ship by committing as 
againſt Laws poſitive and prohibitory ; and thongh Ma- 
ſters and Mariners qua tales be not ſo exquiſite as to know 
all that does belong to their dufies, or at leaſt that which 
the Law lays incumbent on their ſhoulders ; yet for that 
moſt of them have ſome ſmall glimmerings of the fame, 
ſuch hints in matters publick as well as private may not 
only be of ſome advantage to them , bat alſo to Mer- 
chants, who always upon the miſcarriages of the Maſters, 
prove the greateſt ſufferers, the offenders , for the moſt 
part, proving not ſufficiently ſolvent. 


CHAP. 


IIL 


Df Bariners , their ſeveral Dffices and Jim- 
munities: And of Barratry committed 
by them. 


I. The ſeveral Marine Officers on | 


Ship-board, and their Charges and 
Duties. 

II. Of the Maſters power and autho- 
Tity over them , as in relation to 
puniſhing or otherwiſe. 

III. The duty that Mariners owe 
to each other, and they to the 
Ship. 

TV. Their attendance requiſite when 
laded ; and if detriment , where 
to be refponſible. 

V. when Accidents befalthem, where 
they ought to be lookt aſter, and at 
whoſe coſts. 

VI. The Mariners Oath where ve- 
quiſite to the diſcharging of the 
Mafier. 

VII. What Accidents do deſtroy, and 
what not their wages. 

VIII. here they may joyn all in a 
Snit for the recovery of their 
wages, and where not. 

IX, Of their wages where liable to 
anſwer damage. 

R. where they abſolutely loſe their 
Wages. 

KI, Of Money or Goods taken up by 


y 


a Mariner, where it ſhall be del, 
and where @ diſcount of his 
Wages. 

XII. And of thezr becoming liable 
to correfFion, 

XIII. Barratry #n the Mariners, the 
reaſon why the Law imputes offen- 
ces in them to be anſwered by the 
Maſter. 

XIV. 1n what caſes the Maſter ſhall 
become liable for the aftions of his 
Mariners. 

XV. Of Goods purloyned before they 
are brought on Ship-board , where 
the Maſter is bound to anſwer, and 
where not. 

XVI. Of the Antiquity of ſuth 
Cuſtom. | 

XVII. Of Goods brought ſecretly 
in on Ship-hoard if purloyned, 
-- the Maſter is not made lite 

le. 

XVIIE. Of Caution or fore-warning; 
where the ſame ſhall excuſe the 
Maſter. 

XIX. where the Maſter ſhall be 


liable notwithſtanding ſuch Ca 
| t70%s 


I. HE perſons ordinary for failing in Ships have dt 
vers denominations: The firſt which is the Maſter, 
known to us and by moſt Natiors both now and of old,and 


Feg.r.& paſin eſpecially by the Roman Laws, Navicularius , or Mazifter 


avs; in Engliſh rendred Maſter; or Exercitor Navss ; 
in the Tentonick,, Skipper ; by the Grecians, Navarchus or 


Nauclerus :, by the Italians, Patrono, 


But this 1s only to 


tioſe Veſſels that are Ships of Burden and of Carriage : 


For 
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For to Ships of War the principal there is commonly cal- 00/18; 
led Commander or Captain. The next in order of Office _ | 
to the Maſter, is he who directs the Ship in the courſe of 
her Voyage, by the French called Pilote; by the Engliſh 
and Flemming, Steerſman ; by the Romans, Gubernator; by 
Iin- the Italians, Nochiero Pilotto and Navarchws, as Gerretus 
writes. The third is eſteemed the Maſter's Mate or Com- 
panion, chiefly if the Maſter be Steerſman himſelf; of 
old by the Grecian and Romans called Proretaz his Charge Vid.Leg.conſot: 
is to command all before the Maſt, 


Fg ORE PIE T- 


_ His Succeſſor in order is the Carpenter or Shipwright, 
by thoſe two Nations of old , catled Nazpeges by the lat- 
able ter, by the firſt Calaphates ; from the Loyns of one of that t 
Rank ſprang that great Emperour Afchael, firnamed Ca. The Father | "ll 
> the lephates, who denied not to owne the quality of his Father 3250 Phalzge- I 
J- | among his Regal Titles. The very name Calaphate the 37,711.72, woke FEL1' 
Venetian and Italian {till uſe to this day. ſerves lib. 23 | i. 
ſhall The next who ſucceeds in order, is he who bears the 'N 
" his Charge of the Ships Boat , by the Jralzans called Brachie- || 
oy ric ; by the Grecians and Romans, Carabita, from Carabui, | 
SR which denotes the Boat of a Ship. | 
and The ſixth in order, eſpecially in Ships of Burden, is the q; 
Clerk or Purſer, by the Icaltans called Scrivano, whoſe duty 
ſuch is the regiſtring and keeping the Accounts of all received [F 
wth in or delivered out of the Ship; for all other Goods that 'f 
ed, are not by him entred or taken into charge, if they hap- þ 
bas pen to be caſt over-board in aſtorm, or are ſtoln or im- 
bezled, the Maſter anſwers them not, there being no ob- 
2 ligation on him by Law for the ſame; his duty is to unlade 
_ by day, not night. 1! Conſolato & 
be The ſeventh a moſt neceſſary Officer, as long as there Stat. 14 Car2: 
th are aboard bellies, ſharp ſtomachs and proviſion, called the 9-11 
Cook. 
| Theeighth is the Ships Boy, who keeps her continually 
- NF in Harbours, called of old by the Greciazs, Nauphylakes » 
3 | by the 1ralians, Guardino : Theſe perſons are diſtinCt in 
offices and names, and are likewiſe diſtinguiſhed in their 
, hires and wages ; the reft of the Crew are under the com- 
; mon name of Mariners, by the Romans called Naxte; but | 
' the Tarpollians , or thoſe Youths or Boys that are Appren- Buleus ad Leg. 
FN tices obliged ro the moſt ſrvile duties in the Ship, were of OT Cap: 


old called XMeſfonante, 
Bb 2 II, The 


It. The Maſter hath the ſupreme Rule on Ship-board, 
and by that means his power and authority is by Law much 
countenanced, eſpecially in the keeping his Crew in peace 
ſo long as they eat his bread; and if a Mariner ſhall hap. 

en to be bruiſed or hurt in doing his duty and ſervice, 

* Per 122. Olt- the Maſter * is to take care that he be carefully lookt after 

ron, ca" jnorder to the procuring his recovery ; and if be it occaſi- 

Per Leg. dz ex- Oned by the miſcarriage of another on Ship. board, he may 

ec. at. & t. refund the darttage out of his wages, but ſtill remembring 

zn fr. Nait. who gave the firlt aſſault. 

Fay; If it happens that the Maſter commands his Boat to be 
manned out, and it ſo happens that the ſame is out of or- 
der, or unfit to take the Sea, the Tews, or other accou- 
trements being impotent , if the Xariners happen to be 
drowned , the Maſter is to repay by the Law A/arine one 
whole years hire to the Heirs of the drowned : Therefore 
Maſters ought carefully to view and ſee that the Boat be fit 
for men to truſt their lives in upon his command. 

If a Mariner ſhall commit a fault, and the Maſter ſhall 
lift up the Towel three times before any Mariner , and he 
ſhall not ſubmit, the Maſter at the next place of Land 
may diſcharge him z and if he refuſes to go aſhore, he ſhall 
loſe half his wages, and all his Goods within the Ship. 

Per Leg. Oleren, If the Mariner ſhall ſubmit, and the Maſter will not receive 

Cape Io the ſame , he ſhall have his whole wages : or if the Mar:- 

zer ſhall depart the Ship on the Maſter's command, and 
the Maſter happens not to take another, if any damage 
happens to Ship or Goods, the Maſter muſt anſwer. 

Per Leg. Olwron, IT. Mariners mult help one another at the Sea and in 

cap. 13. & per Port; if any refuſe, upon the Oaths of his Fellows, he 

Leg. DenmaGe Joſeth his wages. None of the Crew muſt or ought to 
teave the Ship without leave of the Maſter when ſhe comes 

toa Port, or rides at Anchor, but always conſtantly to 
wait upon her till they are diſcharged, or haveleave, at 
leaſt half to be left on ſhip. board. 

Teg.nemodeRegs A Mariner may not carry out ofthe Ship above one meals 
pur. & Leg-ple- meat,but drink not a drop ; and when oa ſhip-board, ought 
Tumqz ae it jus not to be there arreſted for debt, but only ſo much of his 
_—_ wages in the hands of the Maſter attached : yet this is 
doubted, if it be not on a ſworn debt, that is, a Judgment 

or Sentence, or a Penalty to the King. 
' They ought not to depart from on ſhip-board when once 
| admitted 
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admitted into their full pay (which is always when they 
break ground) without licence of the Maſter ; and before 
they may ſo do, they are to leave a ſufficient number to 
guard the Ship and Decks, 

IV. If the Ship breaks ground, and is ſet fail, if after 
the arrives at her deſired Port, their full pay continues till 
ſhe'returnsz nor may they in any wiſe depart from on ſhip- 
board without leave or licence of the Maſter ; if they do, 
and any difaſter happens, they muſt anſwer : yet at ſuch 72g. 0tror; 
Port if the Veſle] be well moared and anchored with two cap» 5 
Cables, they may go without leave, yet ſo as they leave 
a ſufficient number behind to guard the Decks : but then 
their return muſt be in due ſeaſon; for if they make a 
longer ſtay, they muſt make ſatisfaction, 

V. If Marmers get drunk and wound one another, they 
are not to be cured at the charge of the Maſter or Ship, 
for ſuch accidents are not done in the ſervice of the Ship : 
but if any of the armers be any ways wounded, or do 
become ill in the ſervice of the Ship, he is to be provided 
for at the charges of the Ship; and if he he ſoill as not fit z2g. 0lerong 
to travel, he is to be left aſhore, and care to be taken that cp» 7+ 
he hath all accommodations of humanity adminiſtred to 
him : and if the Ship is ready for a departure, ſhe is not to 
ſtay for him ; if he recover, he is to have his full wages, de- 
ducting the Maſters charges which he laid out for him. 

VI. Incaſe of ſtorm if Goods are caſt over-board for 
lightning the Ship, the Oaths of the Mariners, ſwearing Leg. Oterons 
that it was done for the preſervation of the Veſſel and the ©: 1+ 
reſt of the Lading, ſhall diſcharge the Maſter. 

So Goods damnified at Sea , are cleared by the Oath of 
the Maſter and Mariners, by the Laws of Oleroz. 

To aſlault the Maſter on ſhip- board, is a crime that ſub- r2. 0!:rc, 
jets the Mariners hand to be cut off, unleſs he redeems at cap. 13. 

Solz. 

' VII. If a Ship happens to be ſeized on for Debt, or 
otherwiſe to become forfeited , the Mariners muſt receive —_ art 
their wages, unleſs in ſome caſes where the wages are for- "O 
feited as well as the Ship; as if they haye Letters of Mart, 

and inſtead of that they commit Piracy , by reaſon of 7rin. 7 Zac. 


which there becomes a Forfeiture of all; but lading of 2: x Abridg. 
prohibited Goods aboard a Ship, as Wool, and the like, 8915, {#l. 539! 


though it ſubjects the Veſls)toa Forfeiture, yet it diſables 
Bb 3 not 
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not the Mariner of his wages ; for the Aariners having 
honeſtly performed their parts, the Ship is tacitly obliged 
for their wages: But if the Ship periſhes at Sea, they loſe 
their wages, and the Owners their Freight, And this 
being the Marine Cuſtom, is allowed by the Common Law 
as well as the Civil Law. | 

VII. The Courts at Weſtminſter have been very favou- 
rable to Mariners in order to the ſuing for wages, for at 
the Common Law they cannot joyn, but muſt ſue all diſtin&t 
and apart for their wages, | 

Yet inthe Admiralty they may all joyn, and the Courts 
* Not but they at Weſtminſter will not grant a Prohibition *: And ſo it 
ell raping was Rul'd, where one JoxesT a Maſter of a Ship was ſen- 
Becoſurons of Lenced in the Admiralty for Wages at the Suit of Poor 
8 Car. Cro. 3} AAdariners , a Prohibition being prayed upon a ſuggeſtion 
Reports, which that the ContraCt was made at Land , and not ſuper altum 
are not nowta- ge. The Court denied it, for that he came too late, 
xr wir Sentence being given below againſt him : Yet if the Ma- 
the Poor Ma rj- 7275 had only Libelled, and there had been no Sentence, 
ners. Winch, and the Defendant had prayed a Prohibition, as above, 
Rep. yet the Court would have denied it. This hath been and 

is uſually done. 
But the Court will be very well informed that the Libel 
is for Mariners wages; for ſome who work Carpenters 
Sitwell & al. work and ſuch like labour aboard a Ship in a Haven or Port 
Owners of a within the Realm (which is inffa Corprs Comtatis, (not- 
a thy ry; withſtanding thoſe great and ingenious objections againſt 
27 Car-iz 3.8. 1t) and muſt be tryed by the Commor Law, and not elle- 
| where) will libel under that cloak for Mariners wages. 
But the Court in that caſe will/grant a Prohibition, And 
ſoit was done in the like caſe, ' | 
But if a Ship rides at Anchor in the Sa, and the Maſter 
ſends his Boat aſhore for Viftuals or other proviſions for 
2:25. f5l. 11, Ehe Ship, and accordingly the Providore or Slop. ſeller does 
F1l, x Car. in bring vittuals and proviſions aboard; in that caſe if the 
B. R. Goafzey's Contratt be made there, it muſt be ſued for in the Admi- 
Cale, ralty : but if the Goods are by the Purſer or Mariners con- 
tracted for at Land, they, muſt ſue at Common Law. 

IX. If Goods are ſo imbezled or ſo damnified that the 
Ships Crew mult anſwer , the Owners and Maſter muſt 
deduct the ſame out of their Freight tothe Merchants, and 
the Maſter ont of the wages: of the 74ariners ; for though 

| by” | Freight 
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Freight is the mother of wages, ſo is it the very Father of 
damage : For before the Mariner can claim his wages out 
of what the Ship hath earn'd , the Ship muſt be acquitted 
from the damage that the Merchant hath ſuſtained by the 
negligence or fault of the JZariners : And the reaſon is, for 
that as the Goods are obliged to anſwer the Freight, ſo the 
Freight and Ship is tacitly obliged to clear the damage ; 
which being done, the Aarmers are then let in to their 
Wages. 

X. If a Mariner be hired, and he deſerts the Service be- 72. oleron, 
fore the Voyage ended, by the Law Marine he loſes his 
wages: and the ſame Cuſtom at Common Law pleaded, it 
hath been conceived will bar him. 

If a Mariner ſhall commit any wilful or negligent fault, 
by reaſon of which the Maſter , Owners, or the Ship an- 
ſwers damage to the Merchant, an Action lyes well againſt 
him. | 

XI. If a Mariner takes up Monies or Cloaths, and the 
ſame is entred in the Purſer's Book, by the Cuſtom Marine 
It is adiſcount or a receipt of ſo much of their wages as the 
ame amounts to: and in an Action brought by them for 
their wages, the ſame ſhall be allowed, and is not ac- 
counted mutual , the one to bring his Action for the 
cloaths, and the other for his wages. 

XII. A Maſter of a Ship may give moderate and due Paſch. 29 Car. 
Correction to his 2cariners, and if they bring an Action 7” ts 
againſt him, he may juſtifie the ſame at the Common Law z dry ps 6 
and by the Law of Oleron, if a Mariner ſhall aſſault the . 
Maſter, he is to pay 5 Solz, or loſe his hand. p16 aj 

Mariners after they have unladed the Ship, if they de- A bk 
mand their wages, and there be any intention of their de- per 722.0110, 
parture, the Maſter may detain a reaſonable proportion cap. 12. 
of the ſame till they bring back the Ship, or give Caution 
to ſerve out the whole Voyage. 

XIlI. Barratry of the Mariners is adiſeaſe ſo Epidemical 
on ſhip-board, that it is very rare for a Maſter, be his indu- 
ſtry never ſo great, to prevent ;, a ſpan of Villany on ſhip- 
board ſoon ſpreads out to a Cloud , for no other cauſe but 
of that circular encouragement that one knaviſh Mariner 
gives another, 2 

However the Law does in ſuch caſes impute offences and 7*#it- dei 
faults committed by them - be negligences in the Maſter ; & Fig. As 
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and were it otherwiſe, the Merchant would be in 
dangerous condition. 


a very 


The reaſons why they ought to be reſponſible are, for 
that the'ariners are of his own chuſing , and under'his 
correction and government, and know no other Superjour 
on fhip-board but himſelf ; and if they are faulty, he may 


correct and punifh them, and juſtifie the ſame by 
and likewiſe if the faCt is apparently proved againſt 
may re-imburſe himſelf out of their wages. 


Law : 
them, 


XIV. And therefore in all caſes whereſoever the Mer- 
Leg. 1. Se8. 3, chant loads aboard any Goods or Merchandize, if they be 
loſt, imbezled , or any otherwiſe damnified , he muſt be 
reſponſible for them; for the very lading them aboard 
makes him liable, and that as well by the Common Law, ag 


the Law Marine. 


XV. Nay, if his Afariners go with the Ship-Boat to the 


-14, Rey or Wharfe to fetch Goods on ſhip-board, if once they 
& have taken charge of them, the Maſter becomes imme- 


diately reſponſible if they ſteal, loſe, damnifie or imbezle 


them. 


XVI. The ancienteſt Record that is found extant, is 
that iff Edward the Third's time , where one brought an 
Action of Treſpaſs againſt the Maſter for the imbezlement 
by his Mariners of twenty two pieces of Gold, Bow, Sheaf 
of Arrows, Sword, and other things, and adjudged he 
ſhould anſwer. And for that the ſame is or may be of 
great moment , accept of a Tranſcript of the Record, as 
the ſame was certified into Chancery, in order to have it 
ſent into the Xngs-Bench , to enable the Plaintiff to bring 
an Action upon the ſame Judgment in any place in Eng- 


land where he could meet with the Defendant. 


Enerabilt in Chziſto Patri Dno I, Dei gratia Wy- 
gozn' Epiſcopo Di Regis Ed. Cancellai: vel ejus 
locum tenenti ſui humfles 6s deboti, KRobertus Gyene, 


' Wajoz Uille 1Bziſtol, Edwardus Blanketf, 6 Johannes de 


Caſtle-acre Ballibi Tibertatum ejufdem Uille, ſelutem 
cum omnt reberentia « bonoze. De tenoze « Recozdf & 
Pcefſus loquele quefuit tozam nobis in Cuz Domint Re- 
gis ibidem ſine bzevi inter Þent Pilk 6 Jurdanum Uenoze 


Magiltrum navis boT la Gzartane de Bapone in 


pkito 


tranſyreſs' put per bzebe Dai Regis nobſs directum fuit 


vobis 
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bobis inde certificatur , ſub fgillis niis bobis (& placet 
mittimius in hijs ſcriptis». Ad placit? Tolls tenkT ibidem die 
Partis px' poſt Feſtum Epiphaniz Domini anno Regni 
Regis nunc 24. Yent; Pilk quet opt. ſe berſus Jurdanum 
Uenoze Pagilirum nabrs bocat la Gzactane de Bapone de 
pkito tranſare's* yer pt gc. & unde quel:, quod ſecundum 
legem 6 confuetudinem de O LER ON unufquiſyqz Baz 
giſter nabis tenetur reſpondere de quacungz tranſyt per 
fervientes ſos in eadem fac', « Johannes de Rule & 
Wartolet de Woznes ſerbientes pedicti Jurdani Wagiſtrt 
navis pzedicte die Percur px? ante Feſtum Dmnium San- 
cozum Anno Regnt p2edicti Regis Ed. 23. in Parti juxta 
35Szitan. in eadem nabi de Johanne' de Coznitd' ſfervient 
pzedict? 22. libr in auro, arcus, ſagik , glad. 6 at bona 
catalla ad balenc 40k. ceperunt « aſpozraberunt injulſte, 
«c- ad dampnum pzedict' Yenr 60k. 6 ft pzedictus Jurda-* 
mus hoe belit dedicere, Pdic' Penr paratus eſt terificare, 
&- Et pdictus Jurdanus benit & dicit qd lex de Oleron 
talis eſt qd & aliqua bona 6 catalla Pegiſtro alicujus na- 
vis liberata ſunt cuſtodiend, unde idem Pagiſter P eiſ- 
dem bel p aliqua alta re in eadem navt facta manucay, ilis 
modo Gagtſter nabis tenetur reſpondere, non alro modo; 
Et ſup hoc petit Judicium. Et pdiX Pent dicit qd unut- 
quiſfq5 Magiſter tenetur reſpondere de quacung5 tranſ- 
greſſione Þ ſerbientes ſuos in nabi Cua ftact', & petit 
Judicium fmPr. Et ſ1p hoc pdice partes habent diem 
hic die Sabbati px? poſt Feſtym ſc Hillarii p)* futur 
ad audiend judicium ſuum, «e. Ad quem diem Pdicte Ptes 
benerunt 6 petierunt judicium ſuum , «c. Et recttar. 
Recozdo & pzoceſſy pdictis in plena Curia cozam Wajoze 
& Ballibis & aliis pzobis hominibus Uille & Pagiliris 6 
Warinarits, biſum fuit Curie, quod unuſquiſqz Pagiſter 
nabrs teneruc refpondere de quacung; tranſgreſſtone P 


ſerbientes ſuos in nabi ſua facta , Jdeo confideratum eft, The Judgment 
quod pdict” Pent recuperet dampna fua 40 xk. verfus pdrct? in this caſe is 


2 4 ng of Hoo" according to 
Zurdanum Þ Cut taxat' & nihilominus idem Jurdanus mp 


not to have 
been a Capiatur ; for it is not ſuch a Treſpaſs as the King is entitled to a Fine. 7ide 


tranſgreſſione Pdicta in miſericozdia, 


2 Cr0. 224. Beedle verſus Merris, 7 Face Co. Entries the ſame, fol. 347» 


XVII. The Maſter ſubject to anſwer damage, is tobe 


underſtood in all ſych caſes where the Lading was brought 
aboard 
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aboard either by his conſent or his Purſer's; for any other, 


Lee. I: in fit. or ſuchas ſhall be ſecretly brought in not. being entred in 


Nant. Caup. per 


leg. itaque de the Purſer's Book, or in the Bills of Lading ,. the Maſter is 


furtise not obliged to ſee forth-coming, unleſs it be ſuch Goods as 
the parties bring into the Ship about them, as cloaths, 
money, and the like, as above, thoſe things being ſeldom 
entred, yet moſt commonly thoſe that are viſible, the Ma- 
ſter by Law is reſponſible for. 
Fod.Leg. in fir. XVII. So likewiſe if a Maſter forewarn a Paſſenger to 
Navt. Cauye © keep his Goods, and that he will no ways take care of 
Pr ie ig them, andif they be loſt or purloyned by the Crew, he 
Bartol.& Jaſon WIL not be obliged to ſee them forth-coming ; the Maſter 
3 leg-non ſolwm 1s not there held reſponſible in caſe of a loſs, eſpecially if 
S.mortem ae #01 there be any thing of an agreement thereunto., 
Tl MY XIX. Butif Goods ſhall be ſent aboard a Ship, and the 
Glaſſs, Sir xr. Maſter ſhall appoint a Cabin for the ſame, and deliver the 
Moor Trin. 2s Key to the Lader ,. and tell him he will not be reſponſible 
Eliz.in the ifa loſs happens; yet if the Goods are ſtole, he muſt not- 
Exchequer. withſtanding make ſatisfaftion : By the Common Law it 
-n4,gd why ſhall bind an Inn-keeper. 
7 Eliz. poi N/pte, That Goods once delivered to a Maſter, the 
Worley's Caſe. Cargo is not ſubject to be attached in his hands , nor can 
any Cuſtom whatſoever ſupport the ſame; for they are in 
Law as it were bailed to the Ship until the Freight and all 
Mich. 27 C27.2- other charges are paid : and very much doubted whether 
Fſtice _— an Attachment can be made in London of any Goods at all 
* lying on ſhip-board in the River of Thames, (which though 
the Port of London) notwithſtanding Freight and all other 


charges are paid off. | 
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JT. The various ways that Ships may 
be Freighted at this day. 

IT. The ancient way of Freighting. 

IIT. How the ſame z governed upon 
the various Contratts, and of Ac- 
czdents happening to Maſters or 
Laders preventing the Voyage. 

IV. Of Agreements parol and #n 
writing , how conftrued by the 
Common Law. 

V. Of Ships laded and unladed be- 
fore the Voyage begun 5 their be- 
coming diſabled, viz. periſh in the 
Voyage before the ſame is com- 
pleated. 

VI. of Ships depart ure conſidered in 
reference to Freight and Damage. 

VII. Of Freight ariſing on Trading 
Voyages , and loft by contingent 
aftions, conſidered by the Common 
Lew, and the Law Marine. 

VIII. Of Freight becoming due upon 
the varios ways of Contratt , or 
general where none was agreed for. 


IX. Of faults ariſmg from the 


Frezghters , and of the deceaſe of 
the Ship in reſerence to Freight. 
X. Paults of Maſters ariſing from 
taking in Goods more than were 
contratied for 3 and of being for- 

ced into Ports in his paſſage. 

XI. Paſſengers dying, the Ships title 
to their Goods and Concerns. 

XII. The Ship #n conſirudtion of 
Law, how far liable to Freight. 
XII. Ships taken and retaken #1 
war, whether the ſame deſtroys the 

Contratt, 

XIV. Goods become loſt without 
fault of the Ship, wether Freight 
becomes duts 

XV. Of Freight contrafted with 
perſons deficient. 

XVI. Of Ships contratted for by the 
month to be paid at the arreual at 
a Port ; Ship is caſt away, to? 
Goods ſaved + whether the Frezght: 
04ght to be paid. 


ys the Freigbting of Ships reſpeCt is always had to the 
Ship it ſelf, or elſe to a certain part thereof. 
Again, the Merchants either Freight her by the Month, 
or the Extire Voyage, or by the Tn; for it is one thing 
to Freight a Ship, and another thing to take certain T w7- 


age to Freight. 


So alſo it is one thing to be a Cape-Merchant , another 


to be an under Freighter, 


II. There was of old another way of Freighting, which 


was when the Merchant agreed with the Maſter for a ſum 21 F.3. Cottons 
certain to convoy his Goods enſured againſt all peril; ſu 
were to be reſponſible if any detriment or loſs happene 
but that is now become obſolete. 


WI. Freight 


ch Abridgment of 
q : the Parliament 
* Records,jo.53. 
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Naut.Caup.Stah. III. Freight is governed generally by the contra&t, and 
&c. Leg. 1.5. varies according to the agreement, reduced generally into 
9. Þ 1 a Writing commonly called a Charter party , executed be- 
127 analy ix. eween the Owners and Merchant or the Maſter in the be- 
frumenta cox- balf of himſelfand Owners, or himſelf and the Merchant, 
frenata ſunto. or between them all, orelſe is parol. 
Pekzeus Com.az The Maſter or Owners generally Covenant to provide 
rauy Rbode Arts 2 Pilot and all other Officers and Mariners , and all other 
: things neceſlary for the Voyage z and for the taking in and 
delivering out of the Lading. | 
Per Leg.Naval, If there be an Agreement and Earneſt, but no Writing, 
Rhod. Art. 19. If the ſame be broke off by the Merchant, he loſeth his 
Earneſt; but if the Owners or Maſter repent, they loſe 
double the Earneſt. 
Mich. 10 Car. But by the Common Law of England the party damnified 
zn B.R-Langdon may bring bis Action of the Caſe, and recover his damages 
w_ Stocks on the agreement. | 
Ee dag: (7% If a time is appointed by the Charter-party, and either 
Per Leg. item, The Ship is not ready to take in , or the Merchant not rea- 
S. Sz in Leg. dy tolade aboard, the parties are at liberty , and the par- 
$0Chs ty damnified hath his remedy againſt the other by Action, 
to recompenſe the detriment. 

If part of the Lading be on ſhip-board , and it happens 
ſome misfortune may overtake the Merchant that he hath 
not his full Lading aboard at the time, the Maſter is at 
liberty to contract with another, and ſhall have Freight 
by way of damage for the time that thoſe Goods were 
aboard after the time limited ; for ſuch agreements being 
of a Conditional nature precedent , a failure as to a compleat 
Lading will determine the ſame, unleſs afterwards affirmed 
by conſent. And though it be no prudence for every Mer- 
chant or every Maſter to depart from the Contract if it 
ſhould ſo fall out that the Agreement as to the Lading is 
not performed according to promiſe (ſeldom ever done if 
any part be aboard) yet it is the higheſt Juſtice, that Ships 
and Maſters ſhould not be infettered but free; for otherwiſe 
by the bare lading of a Ck or Bale, they might be defeat- 
ed of the opportunity of Paſſage or Seaſon of the year, 

So on the other hand, if the Veſſel is not ready, the 

Mich. 10 Car. Merchant may ſhip aboard in another Veſſel the remainder 
V "ol of his Goods, and diſcharge the firſt Skipper, and recoyer 
Caſe. 0. 5. damages againſt the Maſter or Owners for the reſt ; This is 
part, fo!. 279, grounded upon the like reaſon as the former, And 
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And therefore by the Law Marine , chance or ſome Per L2g. { ex 
other notorious neceſſity will excuſe the Maſter ; but then cond. > Leg, 
he loſeth his Freight till ſuch time as he breaks ground : #711 fundus 
And till then he ſuſtains the loſs of the Ship. — wag 

But if the fault be in the Merchant, he then muſt an- >» 122. 01wor 
ſwer the Maſter and the Ships damage, or elſe be liable to cap. 21. * 
entertain the Ships Crew ten days at his own Charge ; but +. 25. Ligums 
after that, then the full Freight : and if any damage hap- Naval. 4rt.29. 
pens afterwards, the Merchant muſt run the riſque of #94 
that, and not the Maſter or Owners. But by the Common ,., Knees 
Law, ſo long as the Maſter hath the Goods on ſhip-board, Fr ei 
he mult ſee them forth-coming. eg bel 

IV. Charter-parties have always by the Common Law had 
a genuine conſtruction as near as may be, and according to 
the intention and deſign , and not according to the literal 
ſenſe of Traders, or thoſe that merchandize by Sea , yet 
they muſt be regularly pleaded ; and therefore where one 
had by Charter-party dated Sepr. 8. 38 Elz. hired a Ship for 
a Voyage to Dantzzch, for Corn, it was agreed betwixt 
them, that after the Ship ſhould be laden ſhe ſhould ſail to 
Leghorn, there to be delivered, and in conſideration that 
the Plaintiff had agreed, that the Defendant ſhould have 
the moity of Corn, quod tunc ſuit, or hereafter ſhould be 
laden in the Ship during the ſaid Voyage , the Defendant 
by Judgment dated OZ. g. 38 Ehkz. Covenanted to pay the 
moity of the money for the ſaid Corn, quod tunc fuit , OC 
afterwards ſhould be laden, &c. and then comes and fays, 
that O#. g. 38 Eliz. the Ship was laden with 60 Laſts of 
Corn, and for not performance of the moity of his pay- 
ment theAction was brought; theDefendant to this comes 
in and pleads that the Deed was ſealed O&. 28. in 38 Eliz. 

& quod adtunc vel poſtea there was not anyCorn laden there, 

and traverſeth the delivery 04. g. in this caſe it was ad- 

judged, That in regard the Plaintiff declared upon a Deed 

dated O.g. 38 Eliz. it ſhall be intended to have its eſſence 

and delivery at that time,and at no other ; and if he ſhould 

coufeſs it to be delivered at any other time, it would be 

a departure from his Declaration, and the word txzc is re- 

ferred to the delivery, and not to the Date ; and if it were _ of 
delivered ten months after the Date, he ſhould not have 44-8 Zac. 71 
the benefit of the Corn laden before the delivery : and gs -_ 
therefore the Defendant was adjudged not to be charged cy, 2. part, * 
with fol. 263, 


Aﬀirmed 'in 
Errour, Mich. 


I3 Fac. Athin- 


ſon verſe Buckles 


Fen hins Cent.8. 
Caſe 39. 


Ad Ltg. Rhode 


Fuag. Oleron, 
Leg. ult. ad 
Rhod, 


Digeſt. Paulus, 
{14+ (+2, $10» 


Leg. qui Rowe 
S, Callzmachus, 
# de verb. obl. 


with paying for any Corn before the delivery of the Deed» 
the words of the Deed being , that he ſhould pay for the 
Corn then laden, &c. which (ther) is referred to the time 
of the Eſſence of the Deed by the delivery, and not to the 
Date. 

eA does contract with B, and does aſſume to him to de- 
liver an handred Quarters of Barley on ſhip-board in ſuch 
a Port, viz. at Burton Haven #: Com. Ebor. and mentions 
no time for the Baily to be carried there, &c. A aſſumes to 
carry them there, and be at this Port with them, B agrees 
to pay ſo much for the ſaid Quarters of Barley , A doth 
arrive with his Boat there, this is a good Contract : But 
in this caſe A is bound to be B at the faid Haven, and to 
deliver to him the faid hundred Quarters, as aforeſaid, 
Adoth it not, albeit B hath performed his promiſe, and 
was there ready to receive it , B brings an Attion on the 
Caſe and adjudged it lay. 

V. If Goods are fully laded aboard, and the Ship hath 
broke gronnd, the Merchant on conſideration afterwards 
reſolves not on the Adventure, but will unlade again ; by 
the Law Marine the Freight 1s due, 

And if the Ship in her Voyage becomes #7able without 
the Maſters faulr, or that the Maſter or Ship be Arreſted 
by ſome Prince or State in her Voyage , the Maſter may 
either mend his Ship, or Freight another. 

But if the Merchant will not agree to the ſame, then the 
Freight becomes due for ſo much as the Ship hath earned - 
For otherwiſe the Maſter is liable for all damages that ſhall 
happen. And therefore if that Ship to which the Goods 
were tranſladed periſh , the Maſter ſhall anſwer; but if 
both the Ships periſh, then is he diſcharged. 

But if there be extreme neceſſity, as that the Ship is in a 
ſinking condition , and an empty Ship is paſſing by or at 
hand, he may tranflade the Goods; and if that Ship ſink 
or periſhes, he is there excuſed : but then it muſt be appa- 
rent that that Ship ſeemed probable and ſufficient. 

VI. If a ſettime be fixed and agreed upon between the 
Merchant and the Maſter wherein to begin and finiſh his 
Voyage, it may not be altered by the ſupra Cargowithout 
ſpecial Commiſſion for that purpoſe. 

'If a Maſter ſhall weigh Anchor and ſtand ont to his Voy- 


age after the time covenanted or agreed on for his depar- 
ture, 
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ture, if any damage happens at Sea after that time, he ſhall 
refund and make good all ſuch misfortune; yet if a Char- 
ter-party is made, that the Plaintiff ſhall fail from Londor 
to Lisbon with the firſt Wind and opportunity, &c. in con- 
ſideration of which the Merchant did covenant to pay fo 
much for Freight , the Ship departs not with the firſt 

Wind or opportunity , yetafterwards breaks growsd., and 7 aſch. 2 Car, 
arrives at her Port, the Freight in this caſe is become due. 31,7 Cone: 
for there is nothing can bar the Ship of her Freight but the ies verſus Pop 
not departure, for only that in Law is traverſable, being bam 161, 
material to avoid the payment of Freight; but to ſay the 

Ship did not depart with the next Wind, is but a circum- 

ſtance which in ſtritneſs of Law is not traverſable. 

If it be agreed that the Maſter ſhall fail from Zondor Ang. Alex. os 
to Leghorn in two months, and Freight accordingly is a- 7ſon in dif. 
grecd on, if he begins the Voyage within the two months, S* Calinacbus, 
though he does not arrive at Leghorn within the time, yet 
the Freight 1s become due. 

VIE. If aShip is Freighted from one Port to another r:g.zelagati f. 
Port, and thence to a third, fourth,and ſo home to the Port 4: penis && Leg. 
from when ſhe firſt failed , (commonly called a Trading ** + 4 Sep. 
Poyage) this is all but one and the ſame Voyage, ſoas it 
be in conformity to the (harter-party, 

A Merchant agrees with a Maſter, That if he carries his 
Goods to ſuch a Port, he will then pay him ſach a ſumm oo : 
in the Voyage the Ship is aſſaulted, entred and robb'd by 77% 9 74: "y 
Pirates, and part of her Lading taken forth, and afterwards zy;eht verſus 
the remainder is brought to the Port of diſcharge: yet the Cooper, Brown. 
ſumm agreed upon is not become due ; for the Agreement 1+ Part- 
is not by the Maſter performed. 

But by the (vil Law this is vis major , Or caſus fortuitus, 
there being no default in the Maſter or his Mariners, and 
the fame is a danger or peril of the Sea, which if not in C0. 1. part 99. 
Naval Agreements expreſt, yet is naturally implied : For —_ n _ 
moſt certain, had thoſe Goods which the Pirates carried xm, ca, 
away in ſtreſs of weather, Vavis levande cauſa, been thrown pigwden com. 
over- board , the ſame would not have made a diſability as Bur a Pirare is 
to the Receipt of the ſumm agreed on ; for by both the notan Enemy, 
Common Law and the Law Marine, the act of God, or — Chaps 
that of an Enemy ſhall no ways work a wrong 1n actions " 
Private, 

VLII. If a Ship be Freighted by the Tun, and ſhe - ro 
aden 
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laded according to the Charter-party, the Freight is to be 
paid for the whole ; otherwiſe but for ſo many Tun as the 
Lading amounted to. : 

Leg.S; quiscod, If Freight be contraCted for the Lading of certain Cat- 
7 Ft & tleor thelike from Dublin to Weſt-Cheſter, if ſome of them 
an happen to dye before the Ships arrival at Weſ#-Cheſter, the 
"yp wg whole Freight is become due as well for the dead as the 
7 wy living *. | 
f leg. ;llis 1;- Bur if the Freight be_contrafted for the Tranſporting 
bert. 3n fin. fſ. de them, if death happens, there ariſes due no more Freight 
condit. & de- than only for ſuch as are living at the Ships arrival at her 
pay. ,. Port of diſcharge, and not for the dead t: 
ISA & ih, Fl If the Cattle or Slaves are ſent aboard, and no Agpree- 
des $. cum qui- Ment is made either for lading or tranſporting them , but 
dam & $.fin-ff. generally , then Freight ſhall be paid as well for the dead 
locats. Leg. ſed ag the living. 
- _ 39 IfFreight be contracted for the tranſporting of Women, 
yem f. locat. And they happen in the Voyage to be delivered of Children 
on ſhip-board, no Freight becomes due for the Infants. 
The Charter-party does ſettle the Agreement , and the 
IE 2 Bills of Lading the contents of the Cargo, and binds the 
always made» Maſter to deliver them well conditioned at the place of 
the one to be diſcharge according to the contents of the Charter-party or 
ſent oyer Sea Agreement 3 and for performance, the Maſter obliges 
to him whom himſelf, Ship , Tackle and Furniture to ſee the ſame done 
—— © and performed. 
the Cher fs If Goods are ſent aboard generally, the Freight muſt 
the Maſter,and be according to Freight for the like accuſtomed Voyages. 
the laſt forthe If a Ship ſhall be Freighted and named to be of ſuch a 
Merchant or Burden, and being Freighted by the Tun ſhall be found 
—_— leſs, there ſhall nomore be paid than only by the Tun for 
all ſuch Goods as were laded aboard. 
If a Ship be Freighted for two hundred Tuns or there- 
abouts, the addition of thereabouts is commonly reduced to 
' bewithin five Tun more or leſs, as the moiety of the num- 
leis ber Ter, whereof the whole number is compounded. 
cos pr ni/ng If a Ship be Freighted by the great, and the burden of it 
Styles 220. Not expreſt, yet the ſumm certain is to be paid. - 
Leg. penult.$.g, IX. If the Ship, by reaſon of any fault ariſing from the 
F. de locats Freighter , as lading aboard prohibited or unlawful Com- 
modities, occaſions a detention, or otherwiſe impedes the 
Ships Voyage, he ſhall anſwer the Freight contracted _ | 


agreed for, 
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. If a Ship be Freighted out and i, there ariſes due for Trin.9 7ac.z. 
Freight nothing till the whole Voyage be performed : So Bright verſus 
that if the Ship dye or is caſt away coming home, the Oe "jg 
Freight outwards as well as inwards becomes loſt. i at 
X. If a Maſter Freights out his Ship, and afterwards 72. 016; 
ſecretly takes in other Goods unknown to the firſt Laders, Leg. Naval. 
by the Law Marine he loſes his Freight ; and if it ſhould $994 4rt. 28 
ſo fall out, that any of the Freighters Goods ſhould fot 
ſafety of the Ship be caſt over-board, the reſt ſhall not be- 
come ſubject to the Averidge, but the Maſtet muſt make 
good that oiit of his own purſe : 3ut if the Goods are 
brought into the Ship ſecretly againſt his knowledge, it is 
otherwiſe; and Goods ſo brought in, the ſame may be 
ſubjeCted to what Freight the Maſter thinks fitting. Conſol. det Mep; 
If the Ship puts in to any other Port than what ſhe was WEE 
Freighted to, the Maſter ſhall anſwer damage to the Mer- 12g. Oleren: 
chant z but if forced in by ſtorm, or by Enemy. or Pirates, 
he then muſt ſail to the Port conditioned at his own coſts. 
Generally the touching at ſeveral Ports by Agreement imports Rule, 
nor a drverſity, but a Voyage entire. j 
XI, If Paſſengers having Goods happen to deceaſe on 


' ſhip-board, the Maſter is to inventory their concerns, and 


the ſame may a year keep; and if none claim the ſame, 
the Maſter bccomes Proprietor defeafſable : bat the Bed- 
ding and Furniture of the parties becorae the Maſter's and 
his Mates, and the cloathing are to be brovght to the 
Sbip-MWaſt head, and there praiſed and diſtributed amongſt Zzg. corſoia6; 
the Crew, asa reward for their care of ſeeing the body put del Mere. 
mto the Sea. | | | 
XII. The Lading of the Ship in conſtruftion of Law is 3414.in !e2.cer- 
zacitly obliged for the Freight, the ſame being in point of 7? _ DIS 
payment preferred before any other Debts to which the ,,,, pry 69/1 
Goods ſo laden are liable, though ſuch Debts as to time 
were precedent to the Freight; for the Goods remain as it 
were basled for the ſame : nor can they be: Arrached in the 
Maſters hands (though vulgar!y is conceived otherwiſe.) . 
Ships deſerve wages like unto a Labourer, and therefore 
in the eye of the Law the actions tonching the ſame are 
generally conſtrued favourably -for the Ship and her Own- 
ers: And therefore if four part Owners of five ſhall make 
up their Accounts with the Freighters and receive their _ 
proportions, yet the fifth man may ſue ſingly by himſelf j,, ...-; pr 
| | | CC without by ales. 


Hill.26,25 Cr; 
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without joyning, with the reſt; and this as well by the 
Common Law, as the Law Marine, 
X1!I. A Ship in her Voyage happens to be taken by an 
Enemy , afterwards in Battle is re-taken by another Ship 
in amity , and reftitution is made, and fhe proceeds on 
4 2.2. Stathz 12 ber Voyage, the Contract is not determined , though 
Abridg. 54. the taking by the Enemy diveſted the property out of t 
| Owners; yet by the Law of War that poſſeſſion was de. - 
Te Five _— feaſable, and being recovered in Battle afterwards , the 
& leg. 15 belly, Owners became re-inyeſted :. ſo the ContraCt by fiction of 
S. I, " Law became as if ſhe never had been taken, and ſo the 
entire Freight becomes due. 

XIV. If Freight be taken for 100 Tuns of Wine, and 
53 m3 had them leak out, ſo that there is not wore eight 
Boxer werſ.. cots Lnches from the Buge upwards, yet the Freight becomes 
ſn. _ j«z, due : One reaſon y , kak from that gage the King be- 
Hill. 26,29 Comes entitled to Cuſtom ; but if they be under 8 inches, 
Car, 2.53 B. + by ſome it is conceived to be then in the EleCtion of the 
- Freſighters to fling them up to the Maſter for Freight, and 
the Merchant is diſcharged. But moſt conceive otherwiſe ; 
for if all had leakt out, (if there was no fault in the Ma- 
ſter) there is no reaſon the Ship ſhould loſe her Freight; 
for the Freight ariſes from the Tunnage taken , and if the 
leakage were occaſioned through ſtorm , the ſame perhaps 
may come into an Averidge. Beſides, in Boxrdeaux the 
Maſter ſtows not the Goods , but the particular Officers 
appointed for that ptrpoſe, quod nota. Perhaps a ſpecial 

convention may alter the caſe. 
Whenſucha Moſt certain, if a Ship Freighted by the. great be caſt 
misforrune away, the Freight vaniſhes ; byt if by the Tun or Pieces 
happens, the of Commodity , and ſhe happens to be caſt away , after- 
Enſured Com- wards part is faved ; doubred whether pro rara ſhe ought 


EE not to be anſwered her Freight. 


ver to the Aſſurors, who rake them towards ſarisfaRion of what they pay by virtue of 
their ſubſcriptions, 
| XV. Ifa Merchant takes Freight by contracting with a 
Mariner that is not a Maſter , if loſs happens, he muſt be 
contented. to ſit down without any remedy againſt the 
Owners; but perhaps ſuch a Mariner for ſuch an act may 

ſubject himſelf to an Action. 
Cole 4- Inſiit, But if there be a fault committed by a Mariner which 
fol. 146. was hired or put in by the Maſter or Owners, there for 
reparation the Owners become liable. XVI. The 
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XVI. The Maſter is not bound to anſwer Freight to the Zobannes Locks 
- Owners for Paſſengers, if they are found to be unable to "#43: ©-Þs 


ay. | 
: If a Ship by Charter-party reciting to be of the Burden of 
200 Tuns is'taken to Freight for a ſumni certain, to be 
paid at her return, the ſumm certain is.to be paid, though 
the Ship amounts not to that Burden, 

If aShip is freighted after the rate of20/.for every rijorith 
that ſhe ſhall be out, to be paid after arrival at the Port of 
London ;, the Ship is calt away coming up from the Downs, 
but the Lading is all preſeryed ; yet the Freight is become 


- due: for the money ariſes due monthly by the Contract, 


and the place mentioned is only to ſhew where payment is 


.to be made, for the Ship dsſerves wages like a Mariner 


who ſerveth by the month ; and though he dies in the 
Voyage , yet" his Executors are to be anſwered pro rate. 
Beſides, the Freight becomes due by intendrhent on the 


_ delivery or bringing up of the Commodities to the Port 


of London, and not of the Ship. | 
If a man Freights a Ship out, and Covenants that the 
Ship with the firſt Wind and opportunity ſhould ſail out 


of that Port to Cales, and the Freighter Covenants that he clerk v#f Gifs 
for the Freight of all the Premiſles would pay. unto-the AbPdch.5 Fic 
3/1 Bo» {ke AOths 
$30. Blſirod 


Maſter 184 /. pro tota transfretatione emnium preiniſſarum, 
if the Maſter doth not aver that the Ship did arrive at the 
Port of Cales, he cannot maintain an Action againſt. the 


Freighter. If the Maſter enters into a Charter-party for. 


himſelf and Owners, the Maſter in that caſe may releaſe 
the Freighters without adviſing with the Owners ; but if 
the Qwners let out to Freight ſuch a Ship wherecf 
7.8.1s Maſter , though the Maſter Covenant in the ſame 
Charter-party and ſubſcribes, yet his Releaſe in that caſe 
will not bind the Owners, but the Owners releaſe on the 
other hand will conclude the Maſter : And the reaſon is, 
for that the Maſter js not made a proper party to the In- 
denture," And fo it was Rul'd, where an Indexture of 


23$ 


I. part, ſol.167 


Charterparty.was made between Scudamore and other-Qwn-- 


ers of the good Ship called the B. whereof Robert Pitman 
was Maſter on the one party, and Fandenſtene on the other 
party 3 in which Indenture the Plaintiff did Covenant 
with the ſaid YVandenſtene and Robert Pitman, and bound 
themſelyes to the Plaintiff and Robers Pitman for perfor- 

| Cc 2 mance 
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Studamore & 
aPwerſ.Pitman. 
#3 B.R. cited in 
Coke 2. Inflit. 
ſol. 573+ 
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mance of Covenants in 6001. and the Concluſion of the 
Indenture was, In witneſs whereof the ſaid Robert Pit- 
9141 Put. his hand and ſeal, and delivered the fame; in an 
Action of Debt brought upon the Bond for performance 
of Covenants, the Defendant pleaded the Releaſe of Pir- 
man; whereupon the Plaintiff demurred.: And it was ad- 
judged, That the Releaſe of Pitman did not bar the Plain- 
tiff, becauſe he was no party to the Indenture. And the 
diverſity in that caſe was taken and agreed between an 
Indenture reciprocal between parties-on the one ſide, and 
parties on the other ſide, as that was; for there noBond, 
Covenant or Grant can be made to or with any that is not 
party to the Deed , but where the Deed indented is not 
reciprocal, but is withouta Betweey, &c. as Omnibus Chriſti 
fidelibus, ec. there a Bond, Covenant or Grant way be 
made to divers feveral perſons? | 


LY 


CHAP 
Df Wreck, 


I. Of Goods Wreckt as in relation to | VI. Of Flotfam, Jetfam and Lagan, 
the alteration of the property by 
the Civil Law. 

IT. Of the preſervation of Goods 
Wreckr, and the puniſhment of 


- ſame, and whether by the Grant of 
Wreck the ſame paſſes z and where 
a Subjeft may preſcribe. 


thoſe that ſhould add miſery to the | VIE. Of Ships Wreckt aud no crea-- 


condition of ſuch perſons ſa ai- 
ſtreſſed. of Ships forſaken, whether in Law 

III. Of Goods Wreckt, therr preſer- | accounted loft or wrecht , or nei- 
vation according to the Laws of | they. 

Oleron, and of England, and of | VIIT. Of the Sheriffs duty as in re- 
the puniſhment of thoſe that ſhall | lation to Goods Wreckt 3 and of 
not make reftitution. Owners their time of claiming 

IV. Of contribution where the Ship | their property. 
periſhes, an the Goods are all ſa- | IX. Wreckr Goods not to pay Cu- 
ved, and where not. ſtom. 

V. The King of Great Britain's | X. Of Wreck 71 the Ile of Wight, 
Prerogative as in vilation to| not in the. Admiral without (þe+ 
Wreck and other Royalties of the; cial words, 
YA 


ture in them, yet ns Wreck ; and 


I. 7 N matters of JYreck there is as it were a Contract be- 
tween them which have loſt their Goods by ſuch mif- 
fortune, and them upon whoſe Lands the Goods and Mer- 
chandize are diiven, that the ſaine be reſtored to them, 
cr thoſe that claim under them. And therefore by rhe 
Civ Law it is preciſely forbid , that no man ſhail meddle 
with {ſuch Goods as are Wreckt;, and ſuch as are proved 
to have ſtoln any thing thereour, are holden for Robbers 
for that ſuch Goods being caft on Land and recoyered out 
of the Sea, remain ſtill his who was the owner thereof, 
and deſcend upon his Saccelſor ; neither Eſcheat to the 
King, neither to any cther to whom the King hath grant- 
ed ſuch Royal Priviledge. EEE 
| Thereaſon why the Laws were ſo ſtriftly declared by the 
Romans,was,for that by the Laws of Rhodes, if any Ship had 
become Wreck, though all the perſons were faved and 
alive, yet the, Ship and Goods Lotus ſeiſible by the 
CEC:3 Lords; 


where the King ſhall have the 
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Lords : but the fame being Barbarous, was afterwards 
repealed and abrogated. 

The Emperour Conſtartine the Great fays in this caſe, 

I if any Shipat any time by any Shipwrack be driven to the 
L2p- 1. ib. 11. ſhore, or touch at any land , Ler the Owner bave it, and let 
Fo de Nanffage nor my Exchequer meddle with it : for what right hath my Ex- 

chequer in another mans calamity, ſo that it ſhould hunt after 
gain m. ſuch a woful caſe as this u ? 

And yet if no Kindred appear within a year and a day, 
or appearing prove not the Goods ſhipwracked to be 
theirs, the Goods come to the Exchequer even by that 
Law: So much that Law condemns careleſneſs, which is 
written ,- vigilantibu; & non dormientibus, ec, And with 
this agree the Laws of Oleron, and the Laws of this Land, 
as taken out of thoſe Imperial Laws, in that point, as is 
conceived, 

Leg.r.ir pr. de II, The Gil Law.was ever fo curious and- carefnl to 
#ucend. ruin. preſerve the Goods of ſuch miſerable perſons, that if any 
tg. in £um cam fou[d ſteal ſuch , they ſhould pay fourfold to the Owner, 
auth ſeq.de furt. if nitetied! withi Ss os ond Jp adyrs 
Te2-3. in fir. de 18 purſued within a year.and a day; and as much to the 
#ncend. ruin. © Prince Or his Admiral : So careful were they , and ſo exaCt 
2aufrage In requiring reſtitution, that the very ſtealing of a Nail 
or the worth thereof, obliged the Thief to the ceſtitution 
of all the remaining Goods. And by the Emperour Ante- 
71 it was made a Law for ſuch fort of men, that they 
Teg. pedibus ſhould be batten'd and baniſh'd for three years; bur that 
eade ' was only for thoſe of a high and Honourable rank : bur 
| thoſe that were baſe and ignoble, ſhould be-ſcourged and 
ſefit to the Gallies or Metal Mines. f 
Are.leg. ſuccurs And the preventing of helpto ſuch ſhipwrackt perſons 
tzrii diExtrod. was puniſht with the ſame ſuffering as a Murderer. 
_ The like for thoſe that ſhall pur forth any Treacherous 
Lanthorn or Light, with intentian to ſubjeC them ro dan- 
| ger or ſhipwrack, was puniſhed with death. 
For leg. incend, And though no harm happens, yet he may be puniſhed : 
vin. naufrag- hence it is, that Fiſhers are forbidden to fiſh with Lights in 
Ta epgonys the Night, for fear of betraying Salers. 
cannot omit the great and pious care that His Majeſty hath had in his DireRions abour 
Light-Houſes and Lanthorns, and other ſpecial Sea-Marks z bur more eſpecially in his 
Ere&ing at his own Princely Charge that moſt excellent Light-Houſe near Go!dFon by 
Yarmouth, which both for Height, Curioſity, and Form is not inferior to, if not excelling 
all or moſt in Chriſtendom. | f 
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IlI. And as the Emperour and other Maritime King- 
doms had in ſome ſort abrogated and repealed that cruel 
Law, and ſubjected the Violators to puniſhment for the 
inbumanity offered to ſuch diſtreſſed perſons : ſo our Fa- 
mous King Richard returning from the Holy War, in his 
own experience at Sea became ſenlible of the miſerics 
which Merchants and Mariners at Seca underweat , their 
lives being always within few inches, often within an hairs 
breadth of death; and having conſideration of their ca- 
lamitous and diſtreſſed ſtate, in his Voyage reſolved to 
revoke that Law, and at Oleron in the Bay of Agquitane 
(then part of his Dominions) as Soveraign Lord of the 
Ocean and all thofe Maritime Kingdoms , did there a- 
monglt other good Marine Laws declare, That if anp 
perſon oz libing thing eſcaped out of any weecked Ship to 
land, tt ſpould not be wzeck no? confifcated to him oz bis 
ſucceſſoz, as it was befoze, though all the men eſcaped | 
alive. For before rhat both in Englandand in * Normandy * Pratton,!ib.2, 
the + Crown was entituled to ſhipwrackt Goods, and the ry, fam Mw 
King Fure Gentium (indeed according to the Rhodian Law) yl ces, 1, 
became Heir unto them, which otherwiſe Fre natural 
were Conceived to be i» boms nulluw, pertaining to no 
Owner : But now that Valiant and Religious Prince refol- 
ved no longer to embrace to cruel a Prerogative by the 
ſtripping the diſtreſſed Mariners of thoſe rags of their 
Eſtates, which the mercy and modeſty of the Waves and 
Winds had left them; and therefore in the month of ; 
October at ſana, in the preſence of many Archbilhops z,gyy puveden, 
and Biſhops and others, he then for ever quitted the Royal in the latter 
Claim to Wrecks, which afterwards was declared and part of his An- 
publiſhed at Oleroz in his own Territories; ſo that if any Pb, fob. 678. 
man out of the Ship came alive to ſhore, the property of the JH 
ſhipwrackt Goods was {till preſerved to the Owner : which ,gg,, = eee 
Royal condeſcenſion was ſo enlarged by our ſucceeding © 
Kings, * That if a Man, Dog, or Cat eſcapes alive out of 
* the Ship, neither the Ship or other Veſſel, nor any thing 
< therein ſhall be adjudged Wreck, but the Goods ſhall be 
© ſaved and kept by the Sheriff, Coroners, or the Kings Bai- 
© liffs, and delivered to the Inhabitants of the Town where 
© the Goods are found ; ſothat if any within a year and a ”/m. GEGS 
© day ſue for thoſe Goods, and after prove that they were Bas le 


© his at the time of the ſhipwrack, they ſhall be reſtored to z,,;,, 
CC 4 © him 


| 
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© him without delay : but if nor, they ſhall be ſeized by the 
« ſaid Sheriff, Coroners, or Bailifls for the Kings uſe, and 
£ ſhall be delivered to the Inhabitants of the Town , who 
£ ſhall anſwer before the Juſtices for the Wreck belonging 
Fer Lig. Oleran, © tothe Ring; but this good Law extends not to Pirates, 
ape 47+ Robbers , Sea-Rovers, Turks, or other Enemies to the 
Catholick Faith. 

Where the Wreck, belongs to another , he ſhall have it 
in like manner; and if any be attainted to have done 
otherwiſe, he ſhall ſuffer Impriſonment, make Fine to the 
King, and yield damage alſa. | 

If a Bailiff doit, and it be diſallowed by his Lord, the 
Bailiff ſhall anſwer for it if he hath wherewithal z bur 
: not, the Lord ſhall deliver his Bailiff's body to the 
E108. 

replay. Nevet,  IY If the Ship periſhes only , and the Goods are ſafe, 
Rbod. & 40. | 10 that caſe the Goods ought to pay a proportion of a fifth 
| | or tenth penny, according to the eaſie or difficult winning 
or ſaving of the ſaid Goods; rich Goods , as Gold and 
Silver, and Silk, pay lefs than Goods of great weight and 
cumber, being in leſs danger, unleſs it were a Wreck go- 
ing intoa Port, wl:ich the Skipper was not bound for, there 

e conra, then the Skipper 1s not to be conſidered. 

V. The King ſhall have Wreck of the Sza, Whales, and 
great Sturgeons taken in the Sea and elſewhere through- 
gut the whole Realm , except in places privitedged by the 

mg. 
Sir Henry Con VI. By the Grant of Wreck will paſs Florſam , Fetſam, 
ftables Caſe, and Lagan, when they are calt upon the land ; bur if they 
Coke 5-part- are not caſt upon the land, the Admiral hath Jurifdition 
J- 107- = not not the Common Law , and they cannot be ſaid 
reck. 
Wreccum Maris, are ſuch Goods only as are caſt and left 
| '. _vpon the land by the Sea. WS | 
O -> * go _ Flotſam., is when a Ship is ſunk or otherwiſe periſhed, 
viſe SH, ”_ and the Goods float upon the Sea. ' | 
EPS 7 Fetſam, is when the Ship is in danger to be ſunk, and 
for lightning the Ship, the Goods are caſt into the Sea, 
notwithſtanding which the ip periſheth. 
It. 7, D.pro Laganvel Ligan , is when the Goods being heavy, are 
derelilo, Caſt into the Sea before the Ship periſhes , which by the 
pradence of the Maſter or Mariners, who have an in- 
: tent 
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tent to ſave them ſo ſunk, as that they may come at them 
again, in order to which they faſten a Buoy or other light 
matter that may ſignifie to them where they lye, if Pro- 
vidence ſhould bring them in a condition to retake them. 


The King ſhall have Flotſam, Ferſam, and Lagan when 46 ZE. 3.15. | 


the Ship periſheth, or when the Owners of the Goods _ - = 
; " Anth. A 

yrs _ known ; but when the Ship periſheth not, e ren; com mn. 

A man may have Florſam and Fetſam by the Kings Grant, nibus acg. oh 
and may have Flarſam within the high and low Water- Lg Oteron. 
mark by Preſcription , as it appears by thoſe: of the Weſt 
Countries, who preſcribe to have Wreck in the Sea, ſo Fro — 
far as they may ſee a Humber Barrel. : 

VIE. If a Ship be ready to periſh, and all t1e men there- cob 2. 1n{it. 
in for ſafeguard of their lives leave the Ship, and afrer the fol. 167. 
forſaken Ship periſheth, if any of the men be ſaved and 7,g.8.p. de 1g, 
coine to land, the Goods are not loſt. Khod, de jaftun 

A Siip on the Sea was purſued by Enemies, the men for 
fafeguard of their lives forſake the Ship, the Enemies take 
the Ship and ſpoil her of her Goods and Tackle , and turn. , ,,,, p,, 1. 
her to Sea; by ſtreſs of weather ſhe 1s caſt on land ,, where lizlmo FiÞhlabe. 
it happened her men arrived : It was Reſolved by all the: Co.2.1n{t.f.167. 
Judges of England, That the Ship was no Wreck, nor £9: 43 S- 11+ 
Joſt. -, | D. de furt. 


VIII. If Goods are caſt up as W:eck, and it falls out py, coy. 466. 


. they be bona periture, the Sheriff may ſell them within: 


the year; 2an1the ſale is good ; but he mult account to the 
tive Owners. 
Owners claiming the Wreck muſt make their proof by 
their marks or Cocquets , by the Book of Cuſtoms, or by 
the Teſtimony of honeſt men; and if the Wreck belongs F. N. 3. fol. x2. 
to the King, the party may ſue out a Commillion to hear 
and determine, and that by the Oaths of twelve men ; or' 
elſe he may bring his Action at Law, and make out his 
proof by Yerdi&;, but ſuch Action muſt be brought within 
the year and day. x 
Note, Flotfam, Fetſam and Lagan, are Goods on or in pp. diple. & 
the Sea, and belong to the King, who by Charter hath de Off 4dmir. 
granted them to the Lord Admiral. : 
' IX. If Goods are wreckt on the ſhore, and the Lord aha ry 
having power, takes them, he ſhall not pay Cuſtom, nei- pur ſince _ 


judged in C, B, upon a Special Verdi found at St. Edmunds-Bury in Suffolk. 
ther 


WO 
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Shep. verſus Goſ- ther by the (ommon Law nor by the Statute; for at the 
_—_ _ _ Common Law wrecked Goods could not be charged with 
0 boy Ste «x, Cuſtow, becauſe at the /ommon Law all Wreck was wholly 
fol. 189. the King's, and hecould not have a ſmall duty of Cuſtom 
NY out of that which was all his own, and by Weſtm. 1. where 

wrecked Goods belonged more to another than to the 
King, he ſhall have it in like manner, that js, as the King 
hath his. 
Now Goods that are chargeable with Cuſtom, accord- 
22 Car. 2. 4+ Ing to the Act of Tunnage ard Poundage , mult have theſe 
properties. | 
j I. They muſt be Goods which ſhall come or be brought 
into the Ports or places of the Kingdom. | 

2. They muſt come or be brought into ſuch Porrs or 
places as Merchandize that is for ſale, and to that end ; 

. for there can be no other conception of Goods brought as 
 Merchandize, <. 

3. They muſtcome and be brought as Merchandize, and 
for ſale by the Kings natural born Subjects, or by Strangers 
and Aliens, as diſtinguiſht from the natural Subjects, 

. 4. The Duty payable to the King is to be meaſured by 
the quality of him chat imports the Commodity , that is, 
if the Importer be a natncal Subjeft he pays leſs to the 
King, and if an Alien, more. 

5. All thoſe Goods charged with the Duty by the Sra- 

- £#te, ſotocome or be brought into the Ports or places of 

the Kingdom, are to be Foreign, as of the growth of 
France, the Levant, Spain, Portugal, Germany, &C, 

Whence it follows, 1. That Goods of Foreign growth, 

and which by their kind are to pay Duty, if they ſhall come 

' or be brought into the parts or places of the Kingdom, 

Neither by the Kings natural born Subjects nor by Aliens, 

they are not chargeable with the Duties mentioned in the 

&t 


2. If they are not brought into the Ports and places of 
the Kingdom as Merchandize, viz. for ſale, they are not 
chargeable with :the Duty ; but. Wines or other Goods 
coming or brought into the Realm as Wreck,, are neither 
brought into the Kingdom by any of the Kings A(atural 


Sea ; for ſuch Goods want a Proprietor until the Law ap- 


points one. 
3. Wrecked 


torn Subjefts, nor by any Strangers , but by the Wind and + 
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3. Wrecked Goods are not brought into the Kingdom, 
being caſt on ſhore , as Merchandize, viz. for fale, but 
are as all other the native Goods of the Kingdom, indiffe- 
rent in themſelves, for ſale or other uſe at the pleaſure of 
the Proprietor. 

4. All Goods Foreign or Domeſtick ate in their nature 
capable to be Merchandize, that is, to be ſold ; but it 
follows not thence, that whereſoever they are brought 
into the Kingdom, they are brought as Merchandize, 
and to be ſold, and ſhould pay Cuſtom ; for they are tranſ- 
ferred-from place to place , more for other uſes than for 
ſale. 

5. All Goods charged with the Duty of the Act miſt 
be proprieted by a: Merchant zatura! born, or Merchant 
Alien , and the greater or leſs Duty is to be paid, as the 
Preprietor is an Alien or Native Merchant; but wrecked 
Goods are not the Goods of any Merchant natural born, 
Alien or Demzen , whereby the Duty payable ſhould be 
either demanded, diſtinguiſht, or paid : therefore a Duty 
impoſlible to be known can be no Duty; for Civilly what 
cannot be known to be, ts 25 that which is not. 

6. All Goods ſubject to the Duty of Tunnage and 
Poundage may be forfeited by the diſobedience and miſ- 
behaviour of the Merchant Proprietor, or thoſe truſted 
by him, As unſlipping before payment , or lawfully tendring 
or agreeing for, &c, But wrecked Goods cannot be im- 
ported into any Creek or place of the Realm by way of 
Merchandizer, and unſhipped to be laid on land; for if 
ſo imported and unſhipped to be laid on land, it is no 
Wreck, and therefore are not Goods forfeitable by the 
misbehaviour of any within the Act, and conſequently 
pay Goods intended to be charged with the Duties by the 
Act. 

Goods drowned or loſt in paſſing a Ferry , a great Ri- 
ver, or an Arm of the Sea, are not to be ſaid to be ex- 
ported, though they be carried to Sea 3 but Goods cx- 
ported are ſuch as are conveyed to Sea in Ships or other 
Naval carriage of mans artifice, and by like reaſon Goods 
imported muſt not be Goods imported by the Wind, 
Water, or ſuch inanimate means z but in Ships, Veſſels, 
and other Conveyances uſed by reaſonable Agents, as 
Merchants, Mariners , Sailers, &c, Whence it may be 
concluded, 


The verywords 


Df Wreck, 


the meaning of the Aft, can only be ſuch as are imported 
with deliberation and by reaſonable Agents, not caſually 
and without reaſon ; and therefore wrecked Goods are 
no Goods imported within the intention of the At, and 
conſequently not to anſwer the Kings Duties; for Goods 
as Goods cannot offend, forfeit, unlade, pay Duties, or 
the like, but men whoſe Goods they are: And wregked 
Goods have no Owners to do thoſe offices when the Act 
requires they ſhould be done, therefore the Act intended 
not to charge the Duty upon ſuch Goods. 
The Admirals of. England, ut magnu Admirallus An- 


of the Lord gle, Hibermie, Wallie, ac Domumorum & Inſularum earun- 


Howard's Pa- 


dem, Ville Caliſie &+ Merchiarum ejuſdem , necnon Gaſconie, 


rent,in 28 El:7. Aquitanie , claſſium & marium dittorum regnorum Anglis 


Zn Rott. Admir. 
Ms. 10. 


I E. 2, Ms 6, 
Ris On 


Pat. 20 E. 2. 
mM. IO. Intus pro 
Edwardo filio 
Reghhs 


Inquiſit. de An. 


prefeius generalis, &c. which are the words of their Pa: 
tents ufed at this day, do claim all Wrecks ariſing from 
any of thoſe places, by virtue of their Grants. 


X. King Edward the Second in the firſt year of his 
Reign , by his Charter granted the Caſtle of Carzsbrook, 
with all the Lands and Tenements in the Je of Wight, 
formerly belonging to Iſabella Fortibus Counteſs of Albe- 
marle, to his great Favourite Peter de Gaveſton and Mar- 
garet his Wife, and the Heirs of their two bodies begot- 
ten, (together with ſundry other Caſtles and Lands) and 
commanded MVich6las de Boſco to put him into actual pol- 
ſeſſion , and likewiſe commanded Robert de Sanſon, Keeper 
of the Foreſt of Parkhurſt in that If2, ro be intendent to 
them for the Farm the had granted him for life for the cu- 
ſtody thereof, which being after ſoon refeized into the 
Kings hands, he granted this Caſtle with all its Services, 
and all his Lands in that Iſle to Edward his Son and his 
Heirs Kings of England, and afterwards for the aſcer- 
taining what did of right belong to the ſame Caſtle, an 
Inquiſition went out, by which it was found ter alia gb 
wzeckum maris pertinens ad dictum Caſtrum valet Þ ann 
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So that by the general Patent of the Admiral will not 
paſs the Wreck of this Iſtz, without ſpecial words granted 
1n the Patent. 


Note, 
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- Note, If the Wreck happened , or was occaſioned by 7,4, . &, x. D: 
—_ of any fault or nepligence in the Maſter or Ma- Naut Caup. St. 
riners , the Maſter muſt make good the loſs 3, but if the _ B S. 4. D. 
ſame was occaſioned by the aCt of God, to avoid an Enemy pg tb 
or Pirate, and the like, there he ſhall be excuſed. — | 


Quia vis major providemtiam & induſtriam bumanam ſuperat, niſe culpa caſum preciſſerit» 


CHAP. 


Book II. 


EEE 


CHA 


ET. Of Goods and Merchandize when 
ſubjeft to be caft over-board. 

II. Of the account rendred of ſuch 
ejetted Goods, and by whom. 

TIT. Of the Ancient Laws of Eng- 
gland zn reference to ſuch Ejett- 
ments. | 

IV. what Goods muſt come into the 
Averidge, and what are exempt. 

V. The Maſter diſcharged by ſuch 
abs by the Common Law. 

VI. The Ships Gear or Apparel, whe- 
ther within the Averidge. 

VIE. The reſidue of the Goods where 
tacitly obliged to anſwer the Ave- 
ridge. 

VIII. of Goods.remaizing on ſhip- 
boara foiled by reaſon of the ejet7- 
zng of others , where ſubjeft to the 

' is Aver 1dpe. 

[ | IX. where Ship and Lading are both 


- 


P.; VI. 


Of Ateridges and Contributions, 


made liable to the Averidge. 

RX. Of misfortunes not ſubjett to an 
Averidge. 

XI. Where the remainder of the Goods 
are exempted from the Averidge, 
and the damage of the jetted 
Goods falls os the Mafter. 

XII. Damage to'the Ship where the 
Lading contributes, and the Stan- 
dard rate in Contributions. 

XII. The Maſter becomes a Captive 
for the redemption” of Ship and 
Lading, where liable to the Ave- 
ridge, and where diſcharged. 

XIV. #hat Goods are- ſubjett to the 
Averidge. 

XV. Contribution for Pilotage, and 
where the remaining Goods nat 
ſubjeft to Averidge. 

XVI. Rules gengral for ſitling the 
Averidge. 


I.C\Hips being Freighted and at Sea, are often ſubject to 
} - py and other accidents , in which by the An- 


cient Laws and Cuſtoms of the Sea, in Extreme neceſſity 
Prafion. lib. 2. the Goods, Wares, Guns, or whatſoever elſe ſhall be thought 
fel. 41. b.n.3- fit , may in ſuch Exrremity be flung over-board ; but then 


the Maſter ought to conſult with his Mariners, who if 


they conſent not, and yet the ſtorm and danger continues, 

the Maſter may command notwithſtanding the caſting 

over-board what he ſhall judge moſt fitting for the com- 

mon ſafety of the reſt. So likewiſe Goods coming from 

infected Towns or places may be caſt- over-board; and if 

an A@Qion be- at: Common Law , the Defendant 
45 Ez. fol. 15. may juſtifie the ſame, by pleading the ſpecjal matter. 


Leg. Oleron, If there be a ſuper Cargoe, a requeſt ought to be made 


ee 8. to him to begin firſt ; but if he refuſes, the Mariners may 
proceed. 


11. If 


| $ 


* any Ty 
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II. If the Ship ſo fortunes-as to out-weather the ſtorm, Leg. Conſolars 
and in ſafety arrives at her Port of diſcharge, the Maſter 4! Mere. 
and moſt of his Crew muſt ſwear that the Goods were caſt | 
over for no other cauſe but purely for che Safety of the Ship £18: Wauceaf. 
and Lading, The cuſtom of clearing of that Point varies ©" 38, 39+ 
according to the ſeveral Countries or places they ar- 
rive af. | 

I. King William the Conquerony , and Henry the Firſt, Lrgrs Guliel. vs 
made and ratified this Law concerning Goods caſt over- © H-1. c.98.de 
board by Mariners in a ſtorm, inimitation of the Ancient 7975.4 em 
Rhodian Law, De jatt. y 


Si ego jecero res tuas de Nabi ob metum moztis, de 54144 a4 Fag- 


hoc non potes me implacitare , nam licet alteri damnum mewn & Nate 


tnferre ob metum moztis quando periculum ebadere non & $icilegium 


poteft, Et | de boc me meſces, qb ob metum mortis nil OY EY 
feciſſe de comeſpziozai. Gt ea que in navi reftant dibi- 1,51 


dantur in communi ſecundum catalla, 6 f quis jecerit 6, fol. 169. 
catalla extra nabim quando necefſitas non exegerit, ea ; 
reſtiuar. | 

IV. The Ship arriving in ſafety , the remainder muft 
come into the Averidge, not only thoſe Goods which pay 7,4, r.6-2.a4 
Freight, but all thoſe that have obtained ſafety and pre- lzg. Rhod, + 
ſervation by ſuch Eje&:oz , even Money, Jewels, and eg- Oleron. 
Cloaths, and ſuch like, are not exempted, 

But thoſe things which are born upon a mans body, 

Vietuals, and the like, put on ſhipboard to be ſpent, are 
totally excluded from the Contribution. 

The Maſter ought to be careful that only thoſe things 
- | - leaſt value and greateſt weight be flung over- 

oard. 

V. As this Law doth take care that this common Ca- 
Jamity ſhould be born by all the parties intereſſed by a ge- 
neral Contribution, ſo the Commor Law takes notice of 
the misfortune, and makes proviſion to Indempnifie the | Jar. im BR 
Maſter; and therefore if the party Owner of ſuch ejefted ,,qr0d.2 port, 
Goods, ſhall bring an Action againſt the Maſter or Own: fot. 290.. Bird 
ers of the Veſſel, the:Defendant may plead the ſpecial verſus Aſtor. 
matter, and the-ſame/ſhall bar the Plaintiff. | 

VI. But if the Ships Gear or Apparel be loſt by ſtorm, 72.1. #.9e exs 
the ſame 1s not within the Averidge, but is accounted like ercit. af#ion. 
unto a Workman breaking or' ſpoiling his Tools, except 
in the -avoiding-of a danger , as the- flirging the Maſt 
Over- 


Lig. Withicenf 
ATI: 20, 2Ts 


wed > EB LESS comer en ee gee. 


249 £1 Aberidges and Contributions, 'Book Ir. 


\ over-board, or the ſlipping the Tow-Anchor or Boat. 


Goods brought ſecretly in the Ship againſt the Maſter | hapj 
L. anifſe & or Purſers knowledge, if ejected, no Contribution is to T] 49m: 
Oleron. be had. | if 
; . This Order is obſerved generally in the rating the re. | part) 
'ranqyaging yy mainder of the Goods by way of Contribution. , ough: 
jaftu. ex 8.de If they chance to be caſt over. board before half the | ways 
coneributione-- Voyage performed, thea they are'to be eſteemed ar the XI 
price they coſt; if after ,, then at the price as the reſt oc || ſtowi 
the like ſhall be ſold at the place of diſcharge. EjeCt 
Leg. 1. del Mer. VI. As the Common Law looks upon the Goods and | rine [ 
exempt. & leg- Cargoasa pawn or pledge for the Freight, ſo the Marize || to be 
oi rp apr a Law looks upon them likewiſe as a ſecurity for the an- Xll 
Ponte 3 4%  ſwering the Averidee and Contribution, and that the Maſter Þ| down 
* ought not to deliver the Goods till the Contribution is ſet- | are lo 
led; the ſame being tacitly obliged for the one as well as | ding p 
the other. Ad Leg. Rhod, 1. 2. Si non conſervatis, other 
Leg. Nevisa. VIE. If through therifling of the Ship , or the caſting | No 
ad ltg. Rbod, OT unlightning the Ship , any of the remaining Goods are || again( 
And Vinius's ſpoiled either with wet or otherwiſe, the ſame muſt come | factio! 
Frovpams in to the Contribution for ſo much as they .are made | miſcat 
5235 worſe. | in caſe 
IX. If it falls out that a Ship entring intoa Port or Cha- Ifa 
nel cannot make way , and there be a lightning or disbur- || the Ca 
dening of the Ship, then the Contribution falls rwo parts Jand thi 
Leg. 9. $. 3-44 to the Lading, and one third to the Ship, except the Ship || be mac 
exhib. - By "63 P P 
ſurpaſs in value the Lading, or that there is ſome bad qua- | Boat o| 
lity in the Ship it ſelf. | Ut ridge 1 
But to prevent that ambiguous Queſtion, if the party [| where t 
Lt. verſe.aug Covenants that the Goods ſhall be delivered at the Port X11 
Is quo : ga : 
convenitdepoſs Covenanted and appointed, then Condition makes Law. redeem 
So for the P:lors Fee and raiſing of the Ship off grouad || hands, 
when there is no fault in the Maſter, forman 
L:g.quemadmo- X- If two Ships happen to encounter and croſs each | the cull 
dum parag. $£ other, and the Crew ſwear their Innocency, Contribution Þ ed at t 
avs ad leg. muſt be made by a juſt equality z but if one periſhes, ag | money 
___ there can be no proportion of the loſs, ſo no Contributi- Ito each 
On. The reaſon that is given, for that otherwiſe a Skipper So w 
might of purpoſe ſet an old weak Ship againſt a ſtrong Jrelſt, Cc 
Ship, and bythat means hedge himſelf into a Contribr- But i 
tion and recompence. However this bars not the Owners Jreſt are 
from bringing their Action againſt the negligent Maſter, | made a 
| | by Jtobb'd; 


er | happensat Sea, the Action by the Civil Law is called Legis $ 2m 52. 
to To] Agquile. | 3 __ fol.146, 
If ſach a misfortune happens in the night at Sea, the Tamplzii ey | 
e- | party, ifhe will compleatly arm himſelf for his recovery, Rep. © 
ought to prove, that he made out Light or Fire, or other- 
he | ways gave notice by crying or calling out. | 
he XI. If it falls out 1a the Ship or Veſſel by the indiſcreet 7,7 Sens 6; 
or | ſtowing or lading thereof above the Birth-mark that ſuch 29. & s;. 23s 
Ejeion happened, in that cafe it has been uſed by the Ma- 44 leg. 4qwil, 
1d | rine Laws no Contribution to be made , but ſatisfattion is 
ze || to be anſwered by the Ship, Maſter or Owners. . 
n- X11, If toavoid the dabger of a ſtorm, the Malter cuts 41 res. nbd: 
er [| down the Maſts and Sails, and they falling into the Sea leg. 2. s. 55 
t- [are loſt, this damage is to be made good by Ship and La- conſervatis, 
as | ding pro rata: otherwiſe if the caſe happens by ſtorm or 
other caſualties. | WH 
FE No Contribution is to be paid in caſe one Ship ſtrike 
re [againſt another whereby damage happens, but full ſatiCſ: 
ie | faction is to be anſwered the Merchant in caſe of fault or 
le | miſcarriage in either ;, or an equal diviſion of the damage, 
in caſe it happen by a caſuality, as above, | 
2s If a Lighrer or Sk, or the Ships Boat into which part of , 4, vg, ad 
r- [the Cargo is unladen for the lightning of the Ship, periſh, tg.Navs onuſt; 
ts and the Ship be preſerved ,- in that cale Contribution. is to 2g. Nevis ad 
p [be made ; bur if the Ship be caſt away, and the Lighter, teg.Rhod. de jt 
2- [| Boat or Skiff be preſerved, there no Contribution or Ave- ponhan =— 
ridge is to be had, it being a Rale, No Contribution but © 292976 
yy [| where the Ship arrives mm ſafety. JT 
rt XIII. If a Ship happens to be taken, and the Maſter to 7,2.8h04.e ja- 
redeem the Ship ani Lading out of the Enemies or Pirates &#ur. l. 2. Si nc- 
d [| hands, promiſes them a certain ſumam of money, for per- ®#s 4 Piratis. 
I formance whereof himſelf becomes a Pledge-or Captive in 
-h | the cuſtody of the Captor ; in this caſe he is to be redeem- 
n fed at the coſts and charges of the Ship and Lading ,, and 
9 | money if there be any in her, are contributary according 
i- {to each mans intereſt for his ranſom. : 
x | So wherea Pirate takes part of the Goods to ſpare the 2,4, fol. 295: 
g (reſt, Contribution tnult be paid. | pit 442. Hicks 
pM But if a Pirate takes by violence part of the Goods, the voſus Pallizs- 
r$ [reſt are not ſubje&t to Averidge, unleſs the Merchant hath 7% 
r, {inade an exprefs agreement-to pay it after the Ship is 
y Itobb'd; D q Bit 
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by which means he may recoop himſelf in damage, if it Fod. leg. 18 if 


_— — — : 


ts» eee ae os ome en cw _ 


In the end of 
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Grot. de introd. But if part of the Goods are taken by an Enemy, or b 


J.Hollpare29e Tetters of Marque and Reprizal, e contra. loſt 


Swetonqur-Natte So likewiſe in ſtorm, if the ſame is done for preſerval ſold 


the thirteenth £101 of the remainder, | T 
Chapter, XIV. In Eje&tment the Maſter or Purſer of the Shi I 
ſhall contribute for the preſervation of the Ship, and alſq Pac! 
the Paſſengers for ſuch Ware as they have in the Ship, by ſuper 
it Pearls, Precious Stones, and ſuch like 3 and Paſſenger ſam: 
that have no Wares or Goods in the Ship, yet 1n regarq] anſv 
they are a burden to the Ship,, Eſtimate is to be made of trin| 
his and their Apparel, Rings, and Jewels towards a Conf fare 
tribution of the loſs; and generally all things in the Shi] If 
except the Victualling and Proviſions of the Ship, and thq not 
bodies of men (unleſs ſervants) mult bear a proportionaſ ſam 
ble ſhare in the Contribution, And 
The Eſtimate being made of the Goods loſt and ſavedg Adi 
the price is to be ſet down not for how much they werg ſpec 
Peckess ad leg, bought, but how much they might.be ſold at the timg If 
Rbod. de jack. when the Ejetment was made; and if any thing be flung vere 
fa5Y "97> into theSeaand endamaged; and afterwards is recoveref are 
again, yet Contribution is to be.made only for the-daſ men 
mage. A 
XV. Contribution is to be paid for the Pilote's Fee thaf no 4 
hath brought a Ship into a Port or Haven for her ſafeguard} A 
(it being not the place ſhe was deſigned for) ſo to raile het to Ej 
off the ground when there is no fault in the Maſter. perſ 
Grotius Introd. | 1f a Maſter of a Ship lets out his Ship to Freight, ang Can 
Jer. Holl. 3. 29. then receives his complement, and afterwards takes if relic 
br Comm P?- Goods without leave of the Freighters z and a ſtorm arif ſuch 
Cries on the | 18 at $22 , and part of the Freighters Goods are caſt over] pref 
Lawsof Rhodes, Doard., the remaining Goods are not ſubject to the Avel of h 
fol. 236, 111ge, but the Maſter muſt make good the loſs out of hig - 
own purſe, 
The Goods which are loſt are to be valued, and the 
Goods ſaved are to be eſtimated , which being known , 2 
proportionable value is to be contributed by the Goods 
Javed, -towards reparation of the Goods ejefted, or call 
overboard. | 
Zatinus, lib, 2. . In which regard is always had , not to what might be 
6aþ8,9,10, II» got by the Goods loſt, but what the intrinſick damage is 
by the loſs of the ſame ; the which are not to be eſtimated 
what they might have been fold for, as what they coſt 0 
were bonght for. | | But 
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But now the Cuſtom is general , the Goods ſaved and The Euſtomop 
loſt, are eſtimated according as the Goods ſaved were Places varies 
_ ; Freight and other: neceſſary charges being firſt Eds oe 
l | | bs! which is done 
It there were Plate, Jewels, of the like,in a Trunk,Cheſt, .by Merchants 
Pack or Bale, at the time of their Ejectiop , If there be a and Mariners 
ſuper Cargoe he ought to give notice by diſcovering of the differently. 
ſame to the Malter or Mariners, otherwiſe he ſhall be roman by 
anſwered in-the Contribution no more than the bare. ex- 47 rye. rhods 
trinfick value appeared to be ; but the Affurers will hardly $. tt. 1n/tit. de 
fare ſo well. | Yer daviſ.O legs 
If Contribution ſhall be ſetled ,, and the Merchant will = ns ae acqt 
not agree, the Maſter may detain the-Lading , for the 
{ame is as tacitly obliged to anſwer that as the Freight 
And if at the Commox Law the Merchant ſhould bring an 
Action, the Defendant ſhall barr him by pleading the 
ſpecial matter. Ee” | | SPY 
If Goods: are caſt oyerboard , and afterwards are reco- f bid. leg.Ni: 
vered , Contribution ceaſes, ſaving for ſo much as they 2 $- cum an 
are damnified and made worſe by reaſon of ſuch Eject ** 
ment. | | 
Note, Goods caſt overboard to lighten the Ship make Leg. 25. D. dd 
no derelifÞ. | | | prob. leg. ſalſus. 
And though ſuch neceſſity ſeems to ſibject the Lading Z bi frm 
to Ejetment to prevent the ruine and deſtrufion of the 
perſons, yet ſome Lading ſeems excepted, and therefore 
Cannon and other Inſtruments or Proviſions conſigned to Bacon Max. fol: 
relieve a City, ought not to be flung overboard for in 7 APES) aw 
ſuch caſe the Law impoſeth on every Subject, that he republicans, : 
prefer the urgent Service of his Prince ; before the fafety | 
of his life, 


CHAP; 


In vita Clayd. 
Cefar. lib, 2 So 
cap. 18. 


Seatifd. cog. 
Greteus de Fure 
Br{z ac Pacy, 
Eb. 2. Cape 12s 
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T. Aſſurances by whom firft intro- 
duced, 

TI. Aſſurances the nature of them. 

TIE. How eſteemed of by Law. 

IV. The various ways of Enſuring, 
and on what. | 

V. Aſſurance when. eſteemed moi 
dangerous, and of fraudulent Po- 
licies. 

VT. Of the Receipt of Premio , and 
the cuſtom of abatement on loſſes. . 

VII. Policies that now enſure 4- 
gainſt all the accidents of Heaven 
and Earth, 

VIII. A Ship enſured generally, whe- 
ther the ſame includes the Cargo 3 
and whether it 1 neceſſary in the 
Policy to mention the particular 

| Goods. 

IX. If the Maſter is diſcharged of 
the damage, whether the Enſurer 
may be made liable. 

RX, A Ship enſured from a Port, and 
ſhe is burnt before ber departure, 
whether the Aſſurers are made 
liable. | 

XI. Goods enſured in one Ship , are 
afterwards in the Voyage put into 
another, the ſecond miſcarries, whe- 
ther the Aſſurers are made liable. 

XII. A man enſures more than the 


value of the Cargo, the Cuſtom in 
ſuch caſe. 

XTIF. 4 Ship zs enſured from one 
Port to another , and there to be 
landed ; the Cargo after arrival 
z ſold, and before landing is 
burnt, whether the Afſſurers ſhall be 
made anſwerable. 

XIV. A Ship enſured from one Port 
to (blank) being in time of war ) 
taken » whether the Aſſurers ſhall 

- anſwer. 4 | 

XV. Of the Enſured's renguncing af- 
ter 4 loſs and what operation the 
ſame has by cuftom. | 

XVI. Of the Office erefted by the 
Statute of 43 Eliz. what power 3 
of the Turiſdiftions claimed by 
thoſe at Common Law and the 
Admiralty. 

XVII. what power and authority 
was given by the Statute of 43 
Eliz. to that Court. 

XVIII. mhat things it was defici- 
ent in, and holyen by the Statute 
of 14 Car. 2. cap. 23. and of their 

* authority and power general at 
this day. 

XIX. Of the advautages that ſeem 
to aterue to publick Aſſurances, 
different from private qnes. 


Lys is conceived by Sxetonins , that Claudius Ceſar was 
the firſt that brought in this cuſtom of Aſſurance, by 
which the danger and adventure of Voyages is divided, 
* Leg. r. ff. qui repaired and born by many perſons, who for a certain 
ſumm by the Spariard called Premio, allure Ship or Goods, 
or both, or a proportion, according as the Policy is *. 

Il. eAſſurances are either publick, or private. Publick, 


when 


Book IT, 
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when they are made and entred in a certain Office or 
Court, commonly called the Office of Aſſurance on the 
Royal Exchange in London ;, and the fame are called pub- 
ck, for that it is free for any man to reſort and fee what 
another hath aſſured upon his Adventure. | 

Private is, when an Aſſrance is made, but the Enſured 
keeps the ſame ſecret, not deeming it fit that any ſhould 
ſee or know their Carzo or Adventure, or what Premzo 
they have given, or aſſurance they have made; and the 
ſame being never entred in the Office, is known by the 
name of a Private Aſſurance. | 

ItI. By the Commor Law they are both of the ſame vail- 
dity, as in reference to obtain ſatisfaction from the Enſu- 
rers, if loſs or damage ihould happen to the Adventure. 

But by the proceedings erected by Srazute of 43 Eliz. 43 Elix, c 12- 
cap. 12. only thoſe .that are entred in the Office of that 
Court, can be ſued or determined there. | | 

"IV. eAfſurances are of various ſorts, ſome being to pla- 
ces certain, others general ; thoſe that are made to places Lg. g. 5. D. de 
certain, are commonly upon Goods laden or to be laden Naut. fez. 
aboard outward, and until the ſame Adventure ſhall be 
laid aſhore at ſuch a Port. 

Or vpun Goods laden or to be laden homeward in ſuch 
a Ship till the Adventure ſhall likewiſe be landed. 

Orelſe upon Goods out and in, with Jiberty to touch Zohannes Lock- 
at ſuch Ports as are mcntioned in the Policy. - NIERS, |. 2: Go 5 

So likewiſe on Ships that go Trading Voyages, as round 5 52 _ 
to Cales; and that it ſhall be lawlul after the Ships de- 
livery there, to take in at the ſame Port another Cargo, 
and with that proceed to the Weſt. [dies or other parts, 
and back again to Cales, and from thence to London, this 
Policy being general and dangerous , procures ſeldom 
ſubſcriptions, or at leaſt very chargeable ones. . h 

As Goods and Merchandize are. commonly Enfured, ſo Sauter. p. 3: 
likewiſe are the Ships Tackle and Furniture but in regard "13+ e4-43+ 
there ſeldom happens a Voyage but ſomewhat is miſling 14+ 


. or loſt, the Premio commonly runs higher than for Mer- 


chandize. 

Aſſurances may be made on Goods ſent by Land, ſo __ * 
likewiſe on Hoyes, and the like, and may be made on the Liſtever. S (dg- 
heads of men; asif a man is going for the Srreights, and drape hy 
perhaps is in ſame fear that he may be taken by Mores or s. x. 

Dd 3 Turkiſh 
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Turksſh Pirates, and ſo made a Slave, for the redemption 
of whom a ranſom mult be paid, he may advance a Premia 
accordingly upon a Policy of Aſſurance z and if there be 
a Caption, the Aſſurer mult anſwer the Ranſom that is 
ſecured to be paid on the Policy. 

If fach Enſu- V. Thoſe Aſſurances are moſt dangerous when there 
rance be made are theſe words inſerted off or zot loſt; which is commonly 
In the Office, qone when a Ship hath been long miſſing, and no tidings 
1s 4 mpg can be had, the Premio (eſpecially in time of War) will 
when intimati- FUN Very high , ſometimes 3o or 40 per Cert*;, and though 
on is given of it happens at the time that the ſubſcription is made the 
the lol.  Ship1s caſt away, yet the Afſurers muſt anſwer. 

But if the party that cauſed the Aſſurance to be made 
ſaw the Ship wreckt, or had certain intelligence, ſuch 
ſubſcription. will not oblige , the ſame being accounted a 
meer fraud, - =; 
ArthurStockden So likewiſe if the Aſſured having a rotten Veſſel ſhall 
of Stockden's aſſure upon the ſame more than ſne is worth, and after- 
Caſe, Mich. 26 wards'give order that going out of the Port, ſhe ſhould 
= :2-57.% & be ſunk or wreckt; this will be fraudulent, and oot oblige 
convicted by The Aſſurers to aniwer. 

Information In the Year 1678. one Nownham Perkins and Stoakes 
for the Fraud, were Owners of a Veſſel called the May Flower Ketch, tie 
_ Sanftz \Yeſſel coming laden with Wines on the account of one 
"4 mag Fierbraſſe and Stone to the Iſle of Wight , Perkins being then 
Liv. lib. 256, in the fame place, contriyes with one Joy the Malter to 
' ; -: Rell theFreighters Goods privately, and that being effect- 
ed, 'to go out to Sea ſome ſmall diſtance ſrom the Iſle, and 

there privately ſink the Veſſel, and pretend ſhe ſtruck 

The 


Locinins, lib. 2. 
£ap. 5. $9, Io, 


4 
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Tryal , Fierbraſſe and Stone bring a Trover againlt Perkins, 

and thereupon the whole practice came out, and a Verdict WES 32 Cas 

was had againſt the Defendant , with this further , That ** 70 

if Perkins would proceed on his aCtions on the Aſſurance, 

he muſt expect that this practice and fraud of his would 

totally poyſon his Aſſurance , and thereupon being well 

adviſed, never proceeded. | ; 

VI. Few or ſcarce any Enſure the whole Ship, but the The ſubſcripri- 

ſubſcriptions being for ſumms certain, as 50 /. or 500 /, Pen 

at the Premio then current, which when the Adventure is þ,q been 28s- 

born they receive; but if a loſs happens, the Premio is de- ally received, 

ducted together with the uſual abatement : ſo that the butiris ſeldom 

Enſured receive much about 80 per Cent. if -a loſs hap- done ill the 

pens. Fo ; | as 1s: 

VII. The Policies now adays are fo large, that almoſt ws 

all thoſe curious Queſtions that former Ages and the Civi- 

ltans according to the Law Marine, nay and the Com- 

mon Lawyers too, have controverted, are now out of gy, ,,, ;, 14. 

debate; ſcarce any misfortune that can happen ,- or pro- ves :mpoſusſſent, 

viſion to be made, but the ſame is taken care for in the ab boſtiwn tem- 

Policies that are now uſed ; for they Enſure againſt Hea- P?fati/que v3 
n and Earth, ſtreſs of Weather, Storms, Enemies, Pi- NN hat 

rates, Rovers, &c. or whatſoever detriment ſhall happen * ;r;h4s cerea tu» _ 


or come to the thing Enſured, &c. 1s provided for. +» cra propoſuit [uſe 
| cepto in ſe dam- 
70, fi cut quid per tempeſtates accidiſſet, Livins, lib. 23. cap. 25+ Vide Txilus in Commen- 
tario ad Digeſta, tit. pro Socio, num. 25. * Suo nomint pericult, de quo fit cautio , compre- 
henditur omnns caſus qui accidit in mari, a tempeſtate, ab hoftubus, predonzbus, Repriſalis, ut 
: Bocant arre(tis altiſq; mods uſatatis &* inuſitatis catra fraudem & cuipam contrahentian, aut 
Gamini mercium vel navis. Grotius de Fure Holl. part. 24. ; 


VIII. Ifa Merchant Enſures ſuch a Ship generally, and L1cinius, 14h. 2» 
in the Policy it is expreſſed of ſuch a Burthen , the Ship ©##-5:$+729 164 
happens then to be laden and after miſcarries, the Enſurer 
ſhall not anſwer for the Goods, but only for the Ship. 

IX. It matters not in the Policy whether the particular 
Wares and Goods are named., but generally upon the 
principal Wares, and all other Commodities laden or to 
be ng for the Enſured or for his account, or for any 
Otner. - | 

X. Ifa Ship be Enſured from the Port of London to Cales, 
and before the Ship breaks ground takes fire, and is burnt,” 
the Aſſurers in ſuch caſe ſhall not anſwer, for the Adven- 

Dd 4 | ture 
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ture begun not till the Ship was gone from the Port. of 
Zyndon ;' but if the words had been , at and from the Port 
of London , there they would upon ſuch a misfortune have 
been made liable. ES 1} OY Kt 
Note, The Port If ſuch an Aſſrance had been from London to Cales, and 
nd _ he the Ship had broke ground , -and afterwards been driven 
North Eorilang Dy {£0rm to the Port of London, and there bad took fire, 
in the Iſle of the Enſtrers mult have anſwered'; for the very breaking 
Thantt, over in of ground from the Port of Londen was an inception of 
a Line to the the Voyage. ' HE | 
Na lin REfers Qa the other hand , if a man at Cates enſures a Ship 
to London- - from thence to Londen, if a loſs happens, the Aſſurer, if 
Bridge. Rot, he Comes into England , ſhall anſwer by the Common Law ; 
Scacar.19 Car. for though the place where the Subſceiption was made; 
all lol and the' Premio given was in a Foreign Country , yet that, 
0 Drapes is not material, for the Action that is brought is ground- 
g X. 2. Tryal £d 0n the promiſe which is tranſitory. and not local, and 
$54: : ſoit was adjudged where the Defendant jn conſideration 
34 H. 8. Tit. of 101. had enſured, Thar if the Plaintiffs Ship and Goods 
407-  * did notcome fafe to London, he would pay 1001. after- 
wards the Ship was robbed on rhe Sea, and in an Action 
Mich. 30. 3x brought for the 1001. the Plaintiff had Judgment, not- 
#iiz -* withſtanding the robbery or loſs was on the main Sea, and 
4 the Subftription our of the Realm. | 


* That has big 1- If Goods are Enſured in ſuch a Ship, and after- 


much Youbr: / Wards in the Voyage it happens ſhe becomes leaky” and 
ed; and opi- Crazy, and the ſuper Cargo and Maſter by conſent become 
n1ons of the Freſghters of another Veſſel for the ſafe delivery of the 
warfare, af Goods ; and then after her relading the ſecond Veſſel 
hed againſtthe Miſcarries *, the Aſſurers are diſcharged : But if there be 
Aſlurers.- Zeg,. theſe words, The Goods laden to be transorted and deli- 
ult.'ad Rbod. ' wered at ſuch a place by the ſaid Ship , or by any other Ship or 
raj y 4g Veſſel until they be ſafely landed, then the Enſurers muſt 
S. ag *” anſwer the. misfortune; | 
E [| *'X1I. 1f a'man Enſures 5000 1. worth of Goods, and he 

hath but 2000. remitted ,- now he having enſured a real 
Vide Grot. 1n- Adventure, by the Law Marine all the Aſfurers muſt an- 
trod. Zur. Boll. ſyger pro rata, if a loſs.” But by the opinion of ſome, only 
212. 23- And thoſe firſt Subſcribers who underwrit ſo much'as the real 


1 ang Adventure amounted to, are to be made liable, and the 


F . 


Merchants reſt remitring their Premio 10s. per Cent, deducted our of: 
than Law, the ſame for their Subſcriptio 


- 


as, are to bediſcharged. *' 
EY 4 4 s «4 X11I, A 
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Xill. A Merchant Enſures his Goods from London to Locin.1. 2. g; 
Sally , and there to be Landed ; the Faftor after arrival $-9- And b 
having opportunity ſells the Cargo'aboard the ſame Ship Joon +5 
without ever unlading her, and the Buyer agrees for the js a time allor. 
Freight of thoſe Goods for the Port of Yenice ; before ſhe ted after the 
breaks ground the Ship takes fire, the Aſſured and Buyer Ships arrival ar 
are abſolutely without remedy ; for the property of the | e* _ = 
Goods becoming changed , and Freight being contracted rm. on 
de novo, the ſame was as much as if the Goods had been he born by the 
landed. | . Enſurers, w® is 

And ſo it is if the Fattor after her arrival had contract- about 15 days. 
ed for Freight to another Port, and the Ship had happen- SSIS; 
ed to take fire, the Aſſurers are hereby abſolutely dif- te 
charged for ever. | 

XIV. If a Ship be Enſured from London to and Caſe of Mon- 
blank being left by the Lader to prevent her ſurprize by ficur Gouden 


the Enemy, in her Voyage ſhe happens to be caſt away, G©<rnour of 


Cales, Amino 


tough there be private Inſtructions for her Port, yet ' 585, 


the Enſured fit down by the loſs by reaſon of the un- 
certainty. Soa blank is left in the Policy for the value of ; 

the Ship or Lading, if a loſs, and there be not words 

that may ſupply, the Enſured may endanger the Policy. ; 

RV. After notice of loſs, the Enſured , (if he doth 29:iniw, 15.2, 
think fit) for that.he hath Enſured the moſt of his Adven- cap. 5. $- 8. 
ture, or that ne would have the aſliſtance of the Aſſurers; 

when there is hope of recovery of the Adventure, he may | 
then make a Renunciationof the Lading to the Affurers, ; 
then he comes in himſelf in the nature of an Enſurer, for 
ſo much as ſhall appear he hath born the Adventure of 


| beyond the value Enſpred. 


But if the Merchant ſhall not renounce , yet there.is a 
power given in the Palicy for him to travel , purſue and 
endeavour a recovery (if poſlible) of the Adventure after 
a misfortune to which-the Aſſurers are to contribute , the 
lame being but a trouble to giye caſe to the Aſſurers, 

If prohibited Goods are Jaden aboard, and the Mer- 
chant enſures upon the general Policy, which always con- 
tains theſe words; Of the Seas, Men of War, Fire, Enemes, 
Pirates, Rovers, Thieves, Fettezons, Letters of Mart , and 


: Countermark, Arreſts Reſtr ainments and Detainments of Kings 


and Princes, and all other perſons, Barratry of the Maſter 
and Mariners , and of all other perils , loſſes and _—_— 
| | | What - 
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Whatſoever they be , and howſoever they ſhall happen or come, 

to the hurt and detriment of the Goods and Merchandize , or 

any part or parcel thereof; whether if ſuch Goods be law- 
«pf \- fully ſeized as prohibited Goods, the Enſurers ovght to 
culz , de quo fit . R : 
caitio; coipre- Anſwer ? It 1s conceived they ought not ; and the diffe. 
henditur omnis rence hath been taken, where Goods are lawful at the 
caſus qui acci- time of Lading to be imported into that Country which 
a i wage! Ing they are conſigned for; but by matter ex poſt fatto after 
ttmpeſtate,abho- p.. lading they become unlawful, and after arrival are 
Fibus, predoni- .. , 
bus, repriſaliis,, ſeized , there the Aſſurers muſt anſwer, by virtue of the 
ut vocant arre- Clauſe , And all other perils, &&c, But if the Goods were 
fizs, aliiſq; mo- at, the time of lading unlawiul, and the Lader knew of 
ds uſitatis C- the fame, ſuch Aſſurance will not oblige the Aſſurers to 


F , 
1 ops anſwer the loſs; for the ſame 1s not ſuch an Aſſurance as 
bentium aut do- Che Law ſupports, but is a fraudulent one. 


mini mercium A Policy was made from Caaiz to the Vera Craze in New 
vel navu. Gro- $9y2;z upon monies lent upon Bottomry, and upon any 
Tu I kind of Goods and Merchandize whatſoever loaden a- 
< "il In boc ay board the good Ship called the Nonſtra Seignora del Car- 
trafty bona fide men and e Mary Magaalen , the Adventure beginning im- 
verſandum ef, mediately from the lading before a day to come, and the 
ut natura wutro monies from the time they were to be lent, and ſo to 
cttroq; oblige- continue from Cadiz to Yera Cruze, and after delivery, 


tzonzs poſtulat, : : k | 
a ligroy with Proviſo to ſtay at any Port or place in her Voyage, 


(up. 5. S. 8. 


Sub noint prri- 


unlade without any prejudice to the Enſurance, the Cargo 
being valued at 17001-ſterl. wit1out account, &c. againſt 
Seas, Men of War, Fires, Enemies, Pirates, Rovers, Thieves, 
Fettezons , Letters of Mart and Conntermart , Surprizals at 
Sea, Arreſts, Reſtraints and Detainments of all Kings, Prin- 
ces, and People of what Nation, Condition , or Quality ſoever. 
The Ship being laden at Cadiz, did depart ruwards New 
me —_—_ Cruz, , and before arrival there , touching at Porto 
Rico, the Goods were there ſeized and arreſted in an 


Harriſon. Hill, k ! 
31, n car. 2» ACtion brought upon the Policy, the Defendant came in 


7n B. R. Judg. and pleaded , That the Ship at her arrival in her Voyage | 


78 Paſch.ſeJ- at the Port of Rico, was laden with Goods and Merchan- 
dize prohibited, and the ſame and alſo the Ship did there 
become forfeited by default of the Proprietors, and was 
there ſeized and taken. The Q1eſtion was, if the Owners 
ſhould enſure, and then order prohibited Goods to be 


laden, whether that an Arreſt vpon the ſame ſhould en- 
Be, title 


and likewiſe to touch at Porto Rico, and there to Jade and 


"4 Bu: 


ſ i, 
7, by 
+» 
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Enfurer ; yet becauſe the Defendant did not ſhew that 
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'j titlethem toa Recovery. The ſecond Objection was, If 
" # (as the Defendant had pleaded this Plea) the ſame were 
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good? As to the firſt, the Court did all incline, that 
the Enſurance ought to be bona fide, 5. e. the reſtraint 
ought to be of ſuch Goods as by Law were not reſtraina- 
ble, but ſurely that cannot be z for the intention of Poli- 
cies are to warrant the perils of all manner of Goods in 
all manner of caſes. So that if there be a loading bona 
fide, be it prohibited or not, the ſame in caſe of loſs ought 
to beanſwered, unleſs it were a fraudulent contrivance ; 
but to the ſecond it was reſolved, That the Plea was in- 
ſufficient for admitting the ſame, ſhould not oblige the 
the Goods were laden either by the Enfured or by their on 
FaCtor or order, otherwiſe the ſame ſhouid not conclude gainſt z2thyleir 
them, for perhaps the Maſter or his Mariners, or a Stran- 44/+ Houbland, 
ger, might load them on board-without order; ſo that —_ = 
upon the meer inſufficiency of the manner. of pleading, 5g. —— 
and not of the matter , the Court gave Judgment for the 
Plaintiff. | 

But if a Merchant will Freight out Wool, Leather +, f 12 Car. 2. 
and.the like, or ſend out Goods in a Foreign bottom *, £þ+ 32- 
ad then makda Policy , the Ship happens afterwards to 14 527 ** 9+ 
be taken, by reaſon of which there becomes a forfeiture 775 £47, «. 
of Ship and Lading ; the Enſurers are not made ſubject cap. 18. 


. to anſwer the damage: for the very foundation was ille- 


galand fraudulent, and the Law ſupports only thoſe Aſſu- 
rances that are made bora fide ; for if otherwiſe, and men 
cou!d be enſured againſt ſuch ations, they would deſtroy 
Trade, which isdirectly to thrzart the inſtitution and true 
intentions of all Policies. | 

But if Goods ſhould happen to be lawfully Enſured, and 
afterwards the Veſſel becomes diſabled, by reaſon of which 
they relade by conſent of the ſuper Cargo or Merchant into Ritterſh, ad leg. 
another Veſſel ; and that Veſſel, after arrival, proves the —_— 23. de 
Ship of an Enemy, by reaſon of which the Ship becomes ED 
ſubjeCt to ſeizure : yet in this caſe the Enſurers ſhall an- $:ypmar dio 
fwer, for that this is ſuch an accident as is withig the in- loco, num. 335- 
tention of the Policy, | | 
Several men lade aboard Salt, without diſtintion, not 
putting them in' Sacks, and the like; the Ship arrives, 
the Maſter delivers to their Principals according to =_ 

h . Bills 
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Inft. in pr. quibe Bills of Lading as they come one by one, it falls out tt-ac 
mod-rer.contrab. ſome of the Salt is waſht or loſt by reaſon of the dampneſ; 
1» dap 2. 5 of the Ship, and that the two laſt men cannot receive their 
yh ets proportion, There are in this caſe theſe things to be con. 

ſidered: _ | 

1. Whether the Maſter is bound to deliver the exact 

quantity ? k 

2, Whether thoſe that have received this loſs can 

charge the Aſſucers ? 

3. Whether the Aſſurers can bring in the firſt men for 

a contribution , they having their Salt delivered 
| to them compleatly. | 
Hill. 11 Facin Certainly the Maſter is not bound to deliver the exact 
C. B. Laftlow quantity, nor is he obliged to redeliver the very ſpecifical 
- Serarrcage Salt, but only as men are'to repay Money or Corn by the 
1.88. diſtinction in a Bag or Sack, and out of them ; bur if the 
Leg. quod con- fault was in not pumping, keeping dry his Deck, and the 
venit de verb. like , there e contra : though perhaps there may be ſpecial 
0b. agreement. | | 
Beſides, this is a peril of the Sea which the Maſter 
could not prevent, and of neceſſity he muſt deliver to 
one firſt before another. 

As to the ſecond, Itis no queſtion but that the Aſſurers 
ſhall anſwer, But whether they ſhall bring in the firſt men 
for contribution, may be ſome doubr. | | 

It has been conceived by ſome, that they ought not ; 

D. Leg. in mo for they delivered their Salt to the Maſter ranquam 1n Cre- 

Ares ditum , and was not to expect the redelivery of the ſame 
ſpecifical Salt : Beſides , the Maſter muſt of neceſlity de- 
liver to one man before another. 

But by others it has been conceived they ought to con- 
tribute pro ratioxe ; for as Goods of neceſſity ſome mult 
be ſtowed in the Hold, and that ſuch Goods ſeldom e- 
ſcape the peril of the Sea, ſo the reſt muſt of neceſſity 

contribute to that misfortune, and ſo make no diſtin- 
Ction, | 

The Bills of Lading are very uſeful to ſettle the diffe- 
rence between the Aſſurer and Aſſured , of which there 
are three parts, one ſent over Sea, the other left with the 
Maſter, and the laſt remaining with the Lader. | 

XVI. The Office of Aſſurance was erected by the Sra- 
tute Of 4,3 Eliz. cap. 12, which reciting, © That — 

k : « (ifte- 
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Book Il. Of Policies of Aſſurance. 
« differences growing upon Policies of Aſſurances had been 


© ordered by diſcreet Merchants approved by the Lord 
« Mayor,who did ſpeedily decide thoſe Cauſes, until that of 


© late years divers perfons did withdraw themſelves: from 


< that Arbitrary courſe, and have ſought to draw the par- 
< ties aſſured to ſeek their monies of every ſeveral Aſſu- 
<rer by Suits Commenced in her Majeſties Court to their 
e oreat charges and: delay: Whereupon. it was Enacted, 
< That the Chancellor or Keeper for the time being ſhould iſſue 
< forth a ſtanding Commiſſion (to be renewed yearly, or as 
< often as to him ſhall ſeem meet) for the hearing and deter- 
© mining of all ſuch Cauſes ariſing on Policies of Aſſurance 
< as ſhall be entred in the Office of Aſſurance in London. 

The Judges or Commiſſioners appointed are the Judge 
of the Court of Admiralty, the Recorder of London, two 
Doctors of the Civi/ Law , two Common Lawyers , eight 
grave and diſcreet Merchants, or to any five of them ; 
and that they or the greateſt part of the Commiſſioners 
have power to Hear, Examine, Order , and Decree all 
ſuch Cauſes in a brief and ſummary way without formality 
of pleading. | 

They have power to ſummon the parties,examine Wit- 
neſſes upon Oath , commit to priſon upon refuſal of obe- 
dience to their Decrees; they are to meet once a week at 
the Aſſurance Oſhce, or ſome other convenient” publick 
place , and no Fees at all are to be exacted by any perſon 
whatſoever. 

There lyes an Appeal from their Sentence to the Lord 
Chancellor or Lord Keeper (but the party muſt depoſite 
the monies decreed, and then (though the party be im- 
priſoned he may be diſcharged) and then it lyes in the 
Lord Chancellors or Keepers breaſt to affirm or. reverſe, and 
to award the party aſſured double coſts. 

No Commiſſioner being party Aſſurer can act by virtue 
of this Commiſſion, nor until he hath taken his Corporal 
Oath before the Mayor and Court of Aldermen, To 
proceed uprightly and indifferently between party and 

arty. 
, XVII. This wasa good Aft, had it been as carefully 
penn'd as was intended ; for there were many things 
which this Act did not extend to. 

Firſt, Any man may at this day make a private Policy 
notwith- 


* 14 Cay. 2; 
Laps 23e 
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notwithſtanding this At , which is as good and effectual {i 


in Law to all intents and purpoſes, as one made and en. 
tred in the ſaid Office 3 and that ſuch a Policy might and 
may be now ſued at the Commox Law. 

Secondly, The number of Commiſſioners being ſo great 
that there could be no Court without five at the leaſt; 
and without a Court they neither could ſummon parties 
or examine Witneſſes , and that was very difficult to 

er, 

Thirdly, If the Parties or Witneſſes refuſed to appear, 
they had no power to,puniſh the party for the delay, with 
coſts or otherwiſe, which was very miſchievous. | 

Fourthly , No Commiſſioner could fit before he was 
ſworn : Commiſſions and the Commiſſioners being of. 
ten renewed, it wasa trouble to be attending a Court of 
Aldermen, which was difhcult ſometimes of the year to 


c. , 
> Eifthly » Though they had power to commit the party 
who refuſed to obey their Decree, yet they had no power 
to make any Order againſt the Ship. 

Which matters being taken into conſideration, it was 
Enacted *, That three Commiſſioners, whereof a Doctor 
of the Civil Law, and a Barriſter of five years ſtanding 
to be one, ſhould make a Court, and to act as any five 
before might have done. 

They have likewiſe power now given them toſummon 
parties and Witneſſes, and upon contempt or delay in the 
Witneſſes upon the firſt ſummons and tender of reaſona- I 
ble charges : and in the parties upon the ſecond ſummons 
to impriſon offenders or give coſts. 

. Every Commiſſioner is now to take his Oath before the 
Lord Mayor to proceed uprightly in the execution of the 
ſaid Commiſſion ; and any of them may adminiſter an 
Oath ſo as the adverſe party may have notice, to the end 
fuch perſon may be fairly examined. 

Commiſſions may iſſue out of the Court of Admiralty 
for examining of /\Witnefles beyond Seas, or in remote 

/ places by diretions of the Commiſſioners, and Decrees 
may be made againſt Body and Goods, and againſt ©xe- 
cutors and Adminiſtrators , and Execution accordingly ; 
and aſſeſs Coſts of Suit as to them ſhall ſeem juſt. 

But Execution cannot be againſt Body and Goods for 

the 
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the ſame debt, but the party muſt make his Election as at 
the Common Law. 

XVIII. But theſe Statutes took not away that Cogni- 
zance which the Courts at Weſtminſter claimed upon ſuch Ont 
Contracts by the Comman Lew; but only gave this new p orphares mak 
erected Court a concurrent Juriſdiction with thoſe at the 1654. be 
Common Law : for though the loſs happened out of the 
Realm, yet they had Juriſdiction of the Cauſe. And Dowaales Caſe, 
therefore if an Aion is brought upon a Policy of Afſſu- Coke 14b. 6. fot. 
rance, though the loſs happened at Sea, yet the Jury ſhall #7: 3% 5/#; in 
inquire; for the loſs is not the direct gronad of the Atti- 
on, but the Aſſumpſit. | 

The Admiralty have likewiſe put in, if not for an ab- 2 v, 8. crane 
ſolute Juriſdiction , yet at leaſt a concurrent one; yet and 3eil. Coke 
both have been denied them , notwithſtanding that the 4+ Inftit. fol. 
ſudge of the Admiralty is Judge of the Court of Aſſy. 13% 139+ 
rance. 

XIX. By the making of an Office-Policy according to 
the Statute, theſe advantages will follow. 

1. If the Policy be loſt, if the ſame be entred with the 
Regiſter of the Office, the Entry is effeftual to anſwer the 
matter both at the Common Law, as well as in the ſame 
Court ; but a private Policy loſt is like a Deed burnt, 


; unleſs that there be very ſtrong evidence, as a Copy, and 


the like, it will be of little value. So that then there 
will remain nothing but an equitable relief in- Chancery, 
for the ſatisfaction of the party. 

2, If a man Freights out a Ship from Zondon to Cales, 
and aſſures here, he may write to his Correſpondent to 
make an Aſſurance there of the ſame ; if the matter comes 
before Commiſſioners, .they may examine the Enſured 
upon Oath, and determine therein according to Law and 
the Cuſtom of Merchants : But at the Common Law the 
fame cannot be, but relief muſt be had in that point ac- 
cording to Equity in Chancery. | 

3. The ſame is a Court of Equity as well as-a Court of 
Law ; ſo likewiſe a Court to adjudge according to the 
Cuſtom of Merchants. 

4. They may decree againſt twenty Aſſurers at one 
time, but at Law they muſt be ſued diſtinftly. 

5. They may proceed out of Term as well as in Term, 
and (if the matter will bear it) they mav finiſh a Cauſe in 
a fortnights time, and leſs. 6, The 
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' 6. The Judgments there given are generally upon ma- 
ture deliberation, and by perſons well skilled in Marine 
affairs z and if their Sentence is thought to be unreaſona- 
ble, the Lord Chancellor or Locd Keeper may on Appeal 
determine the ſame. 

7. The Parliament hath had ſo ſpecial a regard to the 
Judgments given in this Conrt , that no Appeal from 
thence can lye till the whole monies decreed are depoſited, 
and the full coſts paid to the Appellee; which is more 
expeditious and advantageous than having of Bail at the 
Common Law; for in ſuch a caſe, after the Plaintiff hath 
ſpent his monies, and been delayed three or four Terms, 
and with much difficulty and charge got Judgment, the 
Defendant or his Bail may render him to priſon in dif- 
charge of themſelves. So that although this Court can- 
not compel the Defendant to put in Bail, yet the Sentence 
there being ſo ſwift from which there is no Appeal till the 
monies are paid down, the ſame ſeems to be of great con- 
venience to the Aſſurers as well as Aſſured. 
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CHAP. VIIL 


Df Pziſage and Butlerage; 


T. hat Priſage is , and where ta-j - Vendee ſhall be thargtable. ; 
. ken, and of what.  -.., | VIE. Where a Grant to diſcharge a 
II, Merchant Strangers exempted | particular Ship ſhall be good; and 
from the ſame. ._ .._ __ where a Grant to particular pers 
If. when due, and the exemption of | .- ſons ſhall be otherwiſe. 
the Citizens of London from the | VIIT. Of Butlerage, what; and who, 


ſame. . | :- ar gn. .; 
IV. what Citizens are capable, and | IX. Where the King becomes entitus 
where not. led to thoſe duties. 


V. 4 Foreignet imports and makes | X. A Grant to be free of all Cuſtoms, 
a Citizin Executor and dyes; F Impoſitions , &*c. extends not ta 
whether be ſhall have the benefit of  Prifage and. Butlerage. . : 
the Immunity. | XI. Canque-Ports exempted from 

VI. here a Forezgnir ſells to a Ci- | Prilage, 
tixen before, but he broken , the 


L. Pie: isa certain taking or purveyance for Wine tg 
| the Kings uſe; the ſame is an ancient Duty which 
the Kings of England have time out of mind had and re. 
ceived z the manner hath been by taking of every Ship or 
Veſſel that ſhould come into this Realm, if ten Tun, to 
have for Priſage one Tun : arid if it Contain 20 Tun or 
more, to have two Tun (viz) unum ante dolium, and the 
other deorſum, paying 20s. for each Tun, This ancienr 
Immunity they have enjoyed as a Flower of the Crown, 
and by ſome has been conceived not grantable away with. 
out Act of Parliament. But yet in E. 3. fol. 3. Caſe 15. 
mentions the ſame to be grantable over. | 
[l. King Edward the Firſt having laid ſome Impoſitions 
on the Merchants, which in Ano 25. of his Reign, be- 
aw. 'on19 away with promiſe, that neither he nor his Suc- 
celiors ſhould do any ſuch thing without Aſſent of Parlia- 


. ment. In the one and thirtieth of his Reign they granted 


him an increaſe of Cuſtoms ; in lieu of which he granted 

them many Immunities, as Releaſe of Priſage, &c. 
HT: Priſage is not due till the unlading, or that which 
is commonly called breaking - Bulk; for the wcrds are, 
; E Dt 


Dyer 92. 4%; 
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266 Of Peiſage and Butlerage. Book 1. 
Trin. s Jac.in De qualibet nav important vina , & diſonerant inde. King 
 B. R, Kennyoot © Edward the Third by his Charter dated 6. 1Martis Ammo 
and Beggen * Kegni prims, granted. his Royal Charter of diſcharge to 

l the Mayor, Commonalty , and Citizens of London, ir 
hec verba, (vIz.) Quod de vini (wvium nulla priſa fiat , ſed 
perpetue inde efſent quiets, &c, which was afterwards allow- 
ed in the Exchequer. | 

IV. It is not every Citizen that is capable of this Privi- 
ledze, but only thoſe that are reſident within the City: 
And foit was Rul'd in the Caſe of one Krowls, who being 
a Citizen and free Grocer of Loxdon,: removed his Houſ- 
hold cum perns, and did dwell at Briſtol, but yet kept his 
Shop in Lordorz anda Ship of his arriving with Wines at 
'  __ LZomabn, and being unladen, the Prifage was demanded 
4 8.6, Knowles he claimed the benefit of diſcharge. It was adjudged , he 
Calc, was 80t capable of the ſame: for he that will claim the 
benefit of this diſcharge, ought to be Civis #ncola commo- 
YAans, | 
By 24. 6. (a private AC of Parliament) Complaint 
was made, That the Lord Mayor of Londox wonld make 
Ril.a3 Flizin Strangers Citizens z it was there declared , That this be- 
B.R.Rot. Attor- DEfit to be diſcharged from payment of Priſage, did not 
ney General extend to ſuch Citizens as were dotats, made free , but 
verſus Sacheve- unto thoſe Citizens only which are commorant, incolant, and 
rand Sneed. renee into the City. NP | | 
| _V. If a Foreigner brings a Ship laden with Wines into 
A the Port of Lhe, and ot makes a Citizen his Executor 
fired. 3.part, and dyes, he ſhall not have the benefit of this Immunity 
fol. x. from payment of Priſage for theſe Wines, for that they are 
not bona (ivium. | 

VI.. If a Foreigner arrives with a Ship laden with Wines 
at a Port withan intent to unlade, and before the Goods 
areentred, or Bulk is broken, he ſells them to a Citizen, 
Priſage fhall be paid notwithſtanding, for it was never the 
Kings Grant to diſcharge a Citizen in ſuch a manner. 

VII. If the King does diſcharge ſuch a Ship of F. S. being 
at Sea, particularly naming the ſame , from the payment 
of Priſage , and he dyes before the Ship arrives, no Duty 

| can be demanded. 
Hangers Caſe, But it has been held, If a particular perfon has a Grant 
Hile 13 7ace to him to bediſcharged of his Goods, and he dyes before 
the arrival, the Duty ſhall be paid. Wo Fa 


Book IT. Df Priſage and Kitlerade. "*.: =P 


Quo Warranto”s were brought againſt three Archbiſhops Bro. tit, dif 
of Tork,, to ſhew cauſe why they demanded to have Priſage rveokory fol-49% 


' for Wines brought into the Port of Hu: The two firſt 


pleaded to have only the firſt taſte, and a pre-emption 5s Z -$ſol.5,6; 
after Priſage paid ; but the third pleaded a Charter of Archbiſhop of 
I5E.2, by force of which he claimed the ſame, and 7&5 Gale. 
Rul'd not good. For though the Charter might be good, 
yet it was held in. that caſe, a diſclaimer by the Predeceſſor WIPE 
ſhould bind the Succeſſor; Note, at this day the Duke of ;| |-rny _ 
Ormond in Ireland hath an Inheritance in the Prifage of cuſtoms, © 
Wines þy the Kings Charter. 

VIII. Butlerage is a Cuſtom due from Merchant-Stran- 
gers of 25s. upon every Tun of Wine brought into this 
Realm by them; but Eg{ſb men pay it not. 

King Fohn granted to the Merchants of Aquitain Tra- 
ding for Wines thence into Ergland divers Liberties, a- 2 
moneglt others, Libertatibus conceſſis Mercatoribus vinetariis 1n libro Rubfh 
de Ducatu Aquitatis reddendo Regi & heredibus ſuis 2 5. de © os wr ror ; 
quolibet dolio vini dutti per eoſdem infra Regnum Anglie vel At an 6 
poteſt atem Regis. OL NEW 

All Merchants Strangers in conſideration of the Grant £- Chartarut, 


to them by the King of divers Liberties and Freedoms, _ 44. called 


. Conceſſerunt de quolibet dolio vini quod adducent vel adduci fa- Chara wing 


cerent infra Regnum, .&c. ſolvent nobis &- heredibus noſtris toria. F: 
nomine Cuſtume duos ſolidos, &c. | Sce theCharter 
It is called Btlerage, becauſe the Kings chief Butler rp pro the 
Cath receive it. And the double value of theſe Dutics _—” Gay 
is made penal, if any perſon cuſtoms Goods in another 
mans name wheteby to defraud the King of Priſage and Stat. 1 2. g; : 
Butlerage, - | ; 2 Ed. 6. 225 
« IX; Breaking of Bulk is that which entitles the King to 
the Duty : for if a Merchant imports Wines to the num- 
ber of 20 Tuns, yet if he unlades but part, as nine or four 
Tuns, yet the King ſhall have the entire Priſage ; and 
though the Cuſtom ſeems to declare, that the taking muſt —— 
be as well before as after the Maſt, yet is not the Officer Xenicot verſus 
tyed to that ſtriftneſs, but may take where he pleaſes; og aig 
for two Tuns are the Kings due: for otherwiſe he might Jes Caſe, 
be cozened , the Freighter-perhaps lading other Corfimo- 3 Rep. 44. 104 
dities aboard after the Maſt. | 
[f there be but one Tun taken out , yet the Duty muſt 
be paid: The reaſon is, for tbat otherwiſe the Officer 
Ee 2 ſhould 
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dom. 
X. The King granted to a Yenetian Merchant that he 
ſhould be quit, de omnibus Cuſt umis, Subſidiss , & Impoſi- 
rionibus , CG ommbus alits denariorum ſummis debitis & jolu- 
| bilibus pro quibuſcunq, Merchandizss importanass ; and that 
Vouchedinthe he ſhould be as free as the Citizens of London. In that 
caſe ofCuftoms caſe it was adjudged in the Exchequer, That by that Grant 
inSir ZohDa- the King did not diſcharge him of Priſage , becauſe the 
vies Reports. priſage was not ſpecially expreſſed in the Grant, although 
oy the City of London: were by a ſpecial Charter freed of 

Priſage. | | 
Cl. 1 E.I. 185. XI. The Cinque-Ports are likewiſe diſcharged of Pr:- 
ſage yet if a Citizen of Salisbury ſhould conſign Wines 
to be delivered and unladed at Dover, the bare diſcharge 
Bulfirod, 3-part, of the Goods at that Port will not acquit the Importer 
fot. 1. from the Duty ; for it is not the parties importation, but 
his domicil that qualifies him for the benefit of this Im- 
munity. 


ſhould be obliged to travel perhaps all over the King | 


CHAP. FS 


Df Pilots, Wharfage, Pzimage, Aberidge, 
Loadmanage, | 


I. Of the Pilots charge tzll the Ship z Wharfinger ſhall anſwer,and where 
is brought to her place or bed. ' Not. 
IT. if the Ship 3s likely to miſcarry, | V. Primage and Perilodmanage 

what the Ships Crew may do at | where due, and for what z, and if 
ſuch time. the Ropes break , whetber the Ma- 
III. Of zgnorant Pilots their puniſh- | ſter, or Wharfinger ſhall anſwer. 
ment, and if the Ship miſcarries, | VI. Petty Averidge where due, and 
who ſhall anſwer. for what, and Hat-money. | 
IV.. Of Wharfage, and where the | VIT. Loadmanage where due, and 
for what. 


LT Y the Laws of Oleror after that the Pilot hath 
brought the Ship to ſure Harbour , he is no further 
bound or liable ; for then the Maſter is to ſte her bed and 
to her lying, and bear all the reſt of her Burthen, charge, 
and danger, except that of the att of God : So that before 
ſhe comes to her place or bed , and while ſhe is under the 
Pilot's charge, if ſhe or her Goods periſh, or be ſpoiled, 
the Pilot muſt make good the ſame. | 


I. By the Laws of Oleros, if his fault is notoriouſly groſs 72g. 0lewon, 
that the Ships Crew ſees an apparent Wreck, they may cap. 23+ 


then lead him to the Hatches, and ſtrike off his head ; bur 
the Laws of Englandallow no ſuch haſty execution. 

By the Laws of Denmark an ignorant Pilot is to paſs 
thrice under the Ships Keel. | 

The Maſter generally in the Charterparty covenants 
to find a Pilot, and the Merchant covenants to pay him 
his Pilotage. 

II. Bur if a Ship ſhould miſcarry coming up the River 
under the charge of the Pilot, it has been a Queſtion, Whe- 
ther the Maſter ſhould anſwer in caſe of the inſufficiency 
of the Pilot; or whether the Merchant may have his re- 
medy againſt both? It hath been conceived the Merchant 
hath his EleCtion to charge either ; and if the Maſter, then 
he muſt lick himſelf whole of the Pilot. 

Ee 3 IV. Whar- 
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25 H.8.cap.26 IV, Wharfage is money paid for landing Wines at a 
22 (47-2:6-11+ Wharfe, or or ſhipping or taking in Goods into a Boat 
or Barge, they commonly keep Boats or Lighters of their 
own for the carrying out and bringing in of Goods, in 
which if a loſs or detriment happens, they may in ſome 

caſes be made liable. | 
An Action of the Caſe grounded on the'Cuſtom of the 
Realm was brought againſt - the Defendant Maſter of a 
Wharfe, for not ſafe delivering of Goods, &c. The Caſe 
appeared to be thus: The Maſter unladed a Bale of Silk 
into the Wharfingers Lighter, and ſent part of his Ma- 
ZandaBverſu Finers to convey 3t aſhore ; it happened that the Goods 
Hilton & Butler, were ſtole : The Queſtion .was , Whether the Whar- 
Paſch. 26 Car finger or the Maſter ſhould anſwer ? Upon a Tryal at 
#3 B. Ke Guild-Hall before my Lord Chief Juſtice Hales; it was 
there RuPd , That the Maſter was liable 5 and not the 
Wharfinger ; for- till they are landed, the Maſter hath 
them under his power : but if Goods are to be ſent a- 
board, there if they miſcarry in their paſſage, the Whar- 

finger muſt anſwer. + 2 8 

' V. Promage and Petilodmanage is likewiſe due to the 
Maſter and Mariners for the uſe of his Cables and Ropes 
to diſcharge the Goods, and to the Mariners for loading 
32 H.8. .14- and unloading of the Ship or Veſle], it is commonly abour 


twelye pence per Tun. . - ; | 
Leg. Oleron, If the Ropes break in hoiſting of Goods out of the Ship 
pap. 10s into the Lighter or Boat , the Maſter muſt anſwer if the 
Goods be damnified or loſt. © | 


But if the Ropes break at the Crane in taking them out 

of the Lighter, (although till they are landed, they are 

Cob. Entries, not out of the Maſters cuſtody) yet the Wharfinger ſhall 
fol.2 . anſwer, OT IIS 2» 5 | | 
. VI. Petty Averiage is another little ſmall Duty which 

inp Save Merchants pay ta. the Maſter when they only take Tun- 
ridge menrio- Mage over and above the Freight , the which is a ſmall re- 
nedintheBills, compence or gratuity for the Maſters care over the La- 
is thatwhichis ding; and in the Bills of Lading they are expreſt after 


the Averidge p..: | xl : | 
or Granibat- Freight, together :with Primage and everidge accuſto- 


on for loſſes. 


The French Ships commonly term the Gratuity Hat- 
money , and our EngbſhMerchants pay it our-Maſters over 
the Freight , it is ſometimes more, ſometimes leſs ; twa 
or three Preces, |... : -. pt, VII. : Loads- 


nd 
Ns 6. * . - 


a 


Book IT. Df petty Aberidge 4 Loadmanage, 
VII. Loadsman, is he that undertakes to bring a Ship 


ſafe through the Haven to the Key or place of diſcharge, x 
and if through his ignorance, negligence or other fantt he : 
ſuffereth the Ship or Merchandize to periſh, an Action fol. 27, 28. 


Iyes againſt him at the Common Law, and ſo by ſome con- 
cone te may be puniſhed in the Admiraity , but not in 
oth. 

The Hire is called Loadmanage , the which the Pilot re- 
ceives of the Maſter for conducting the Ship up the River, 
Cr into the Port to her convenient bed, 

If two Ships lye in an Harbour , and the Anchor of one 
is feared may occafion damage to the other, if after re- 
queſt and refuſal (and there be probable cauſe) the other 
may take up theAnchor,and let theſame down at a further 
diſtance, and the ſame, if oppoſed or hindred, and any da- 


mage happens,they are to make full ſatisfa*tion ; fo it 1s if Per Zeg.Oleron. 
they lay out an Anchor, and neglect the placing of a Buoy (2+ 154 


to the Anchor, and damage happen thereby, they are not 
only ſubject to be puniſhed in the Admiralty , but like- 
wiſe to render ſatisfaction to the party damnified. 

If two Ships be in the River, and the one falls foul on 
the other both being laden , by the Law Marine the Con- 
tribution is to be in Common, and to be equally divided 


and appriſed half by half ; but then the Mariners muſt Per Leg. Olirai 
{wear there was no fault in them : for otherwiſe one that cap. 14. 


hath an old rotten Veſſel which he can no ways diſpole of, 


may ſo order the matter as to lay her in the way of a good 


Ship under Sail}, ſo that the ſame may be anſwered in da- 
mage : 'but when the Contribution is made equa], then 
the contrivance will be avoided z but atthe Common Law 
there can be no ſuch Judgment , for one of them muſt be 
found guilty; and if ſo, he muſt anſwer the others da- 
mage, and for his own he may ſit down by the lols. 


© 
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f. (\the Antiquity of Exchange by 
the Hebrew Law. 

II. ofthe Antiquity of Exchange by 
the Romans. + : 
III. Of Exchanges by other Nations 
zn zmitation of thoſe people. 
TV. Of the ſeveral ſorts of Exchan- 
* ges, and of Cambio commune. 
V. of Cambio real , or Exchanges 

value for value. 

. VI. of Cambio ficco, or dry Ex- 

© changes. © 

VII. of Cambio fiftitio, or feigned 
' Exchange. © * 

VIII. Of the Exchanges uſed this 

; day, and on what. - 

IX. How Exchanges are made, and 

* upon Monjes 3n London. 

R. Monies paid genifally, how re- 

: paid by Exchange. © ©. - 

XI. Of Bills-of Exchange payable at 

* Gngle uſance- 

RU. Bills of Exchange at double of 
, © treble uſance, and of the cuſtomary 
i'', aſances to certain places from Lan- 
\ don and Amſterdam to other pla- 


CeSs | | 

XIII. Of the nature of Bills of Ex- 

* "change , and how efieemed of by 
the Laws of England. | 

XIV. Bills drawn move than one, no 

* prejudice to the parties ; and of 
the true meaſure of judging 0n-Bills 
by Cuftom. 

RY. that amounts to an acceptance 

' generally, aad on reſuſal where to 
be protefled.* -* : 

XVI.- 4U the drawers are made lia- 

* ble 3 and whether the party" to 
whom the Money 1s made payable, 
# bound to procure an acceptance. 


XVII. Proteſt, what is meant by the 
' ſame 5 and where the ſame i nt- 
ceſſary, and where not. 

XVIII. B#{ drawn on two perſons, 
where the ſame u neceſſary , and 
where uot. 

XIX. One Fattor ſerves a Company, 
where a Bull accepted of his by one 
of the Company obliges the reſt, and 
where not. 

XX. What words amount to an ac- 
ceptance, and what not. 

XXL. Where a Bill may be accepted 
for part, and what muft be done 
with the Bill thereupon, 

XXII. #hen a Cauntermand may le- 
gally be made, and when not, © 

XXII. How the ſeveral parties in- 

' tereſſed in a Bill of Exchange are 
oblzged and fettered to each other. 

XXIV. How 4 Collateral ſecurity 

' may be annexed to a Bill when the 
time ts elapſed for non-payment. 

RXV. there the Proteft is only ne- 

* Ceſſary to be bept , und where that 
and the Bill muſt beth: be vemit- 
ted. ' Et 1. 

RKXVI. Bill loft, what is neceſſary 

* for the parties antereſſed in (uch 
caſe to atts T3 £ = 

XXVII. Of blank Endorſements, the 
validity of the (ame, 

NXXVIII. 4 Bill once-accepted,whe- 
ther the ſame may be revoked; and 
whether it may be- accepted to be 
paid at a longer time than is men- 
tioned : and what Proteſts are 
then neceſſary to be made. | 

XXIX. Of Bills accepted for the ho- 

» RoW of the drawer, whers the ſame 


ſhall oblige, - + 
=. .-| GW 


—— 
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RXX. The time cuſtomary allowed 1} but the party to whom made pay- 
for payment after "failure of pay- | able zs dead, what is neceſſary. 
ment at the day. XXRXV. Cauſes general ſor a Proteſt, 

XXXI. of the validity of ſpeedy and wheve ſatisfattion to the deli- 

* Proteſts in relation to recover thi] rwerer difcharges all parties. 
money to be paid on the Drawer. | XXXVI. Of Exchange by way of 

RXXIL. Bill accepted,and before the) Credit. 
day of payment tbe Acceptor 3s a | XXXVIL. One pays a Bill before it 
failing , what's neceſſary to be be due, and the party to whom the 
doxe in reference to the obtaining | ſame was pazd, fails, where he 
better ſecurity. ſhall be anſwerable to the Drawer 

RXXIII. Bills accepted for the ho-| notwithſtanding. 
nour of the Drawer, where turned | NXXVIL. Of Bills aſſignable over 
into an aft, and remitted by him| according to the Cuftoms of Mer- 
that gives honour to the Bull. | chants, what operation in Eng- 

RXKXIV. The Acceptor ready to pay, land. 


I. T H E Exchange for Monies is of great Antiquity as 
, well by obſervation of the Hebrew Cuſtoms, as 
thoſe of the Romans. | 

Upon the firſt of the month Adar , Proclamation was 
made throughout all 1-2e!, That the p:ople ſhould pro- 
vide their half Sheckies which were yearly paid towards 
the Service of the Temple according to the Commandment 
of God; on the 25*> of Adar then they brought Tables 
into the Temple, (rhat is, into the outward Court where 
the people ſtood) on theſe Tables lay the leſſer Coyns 
which were to furniſh thoſe who wanted half Sheckles for 
their Offerings, or that wantcd leſſer pieces of money in 
their payment for Oxer, Sheep, Doves, and the like, which 
ſtood there in a readineſs inthe ſame Court to be ſold for 
Sacrifices; but this ſupply and furniſhing the people from 
thoſe T ables was not without an Exchange for other mo- 
ney, or other things in lieu of money', and that upon ad- 
vantage : Hence all'thoſe that fate at the Tadles were cal- 
led chief Barnkers,-or Maſters of the Exchaxve. 

I. By.the Romans it 1s ſuppoſed to be in uſe upwards of 
2000 years, monies being then eleCted ont of the beſt of 
Metals to avoid the tedious carriage of Merchandize from 
one Country to anothet”: -So other Nations imitating the 
Fews and Romans, erected Mints, and coyned monies, upon 
which the Exchange by Bills was deviſed, not only toavoid 
the danger and .adventute , but alſo its troubleſom and 
tedious Carriage. . "| 

1]I. Thus Kingdoms and Countries haying by their So- 
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veraign authorities coyned monies, cauſed them to ap- 
point a certain Exchange for permutation of the various 
Coyns of ſeveral Countries, without any tranſportation 
of the Coyn, but giving par pro pari, or value for value, 
with a certain allowance to be made thoſe Exchangers for 
accommodating the Merchants. | 
IV. As Commerce became various, fo Exchange nu. 
merous ; but generally reduced to four, Cambio commune, 
Cambio real, Cambio ſicce, and Cambio filtitio. 
Reg. Orig. 104. Cambio commune 1n England was thoſe that were conſti- 
 Statut. s R. 2, tuted by the ſeveral Kings, who having received monies 
Cap. 2. in Exeland, would remit by Exchange the like ſumm to be 
3H.7.6 paidin another Kingdom. Edward the Third , to aſcer- 
tain the Exchange, cauſed Tables to be ſet up in-moſt of 
the general Marts or Ports of England, declaring the va- 
Jaes of all or moſt of the Foreign Coyns of thoſe Countries 
where his Subjects held Correſpondence or Commerce, and 
what allowances were to be made for having monies to be 
remitted to ſuch Countries or Kingdoms. 
18 E. 3, ' V. Cambio real, was when monies were paid to the Ex- 
Afton Burntls changer, and Bills were drawn, without naming the ſpe- 
Cies , but according to the value of the ſeveral Coyns, 
which two Offices afterwards were incorporated, and 
indeed was no more but upon payment of monies here in 
Exgland to be repaid the juſt value in money 1n another 
Country, according to the price agreed upon between the 
Officer and deliverer toallow or pay for the exchange of 
the money and the loſs of time. 

VI. Cambio ficce, or dry Exchange, is when a Merchant 
hath occaſion for 5oo!. for a certain time, and would 
willingly pay intereſt for the ſame ; the Banker being de- 
ſirous to take more than the Statute gives , and yet would 
avoid the ſame, offers the 5001, by Exchange for Cales, 

This Uſury was whereunto the Merchant agrees ; but the Merchant ha- 
&5rſt introdu- VINg no correſpondenceithere , the Banker deſires him to 
ced by the draw his Bill, to be paid at double or treble uſance, at 
Jews here in Cales, by Robin Hood, or Fohn-a-N oakes (any feigned per- 


= 1p mp In ſon) at the price the Exchange is then currant z accord- 
op 3s. 7" ingly the Merchant makes the Bill , and then the Banker | 


pays the monies; which Bill the Banker remits to ſome 

Friend of his to get a Proteſt from Cates for non-acceptance, 

with the Exchange of the money from Cales to _— 
| | a 
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all which with coſts, the Merchant is to repay to the Ban- 
ker ; ſometimes they are ſo conſciencious as not to make 
above 30 per (et. | 

VII. Cambio fetitio, when a Merchant hath occaſion for 
Goods to Freight out his Ship, but cannot well ſpare mo- 
ney ; the Owner of the Goods tells him he muſt have 
ready money ; the buyer knowing his drift , it is agreed, 
That the ſeller ſhall take up the monies by exchange for 
Fenice , or any other parts; but then the Merchant muſt 
pay for exchange and re-exchange. 

So likewiſe where the Merchant is become indebted to 
the Banker, they are contented to ſtay , the Merchant 
paying exchange and re-exchange; the which he will moſt 
certainly compel him to do, | 

Theſe two laſt ways of grinding the face of the gene- 
rous Merchant, was afterwards prohibited , but notwith- 
ſtanding it was found impoſſible to moderate the -inequa- 
lity of Exchanges, and to have value for value : ſo that 
at this day it ſeems to be a Cold, that many an honeſt man 
15 apt to catch. | 

VIII. The juſt and true Exchange for Monies that is at 
this day uſed in England (by Bills) is par pro pars, accord- 
ing to value for value, fo as the Exg/jh Exchange, being 
grounded on the weight and fineneſs of our own monies, 
and the: weight and fineneſs of the monies of each other 
Country, according to their ſeveral Standards proportio- 
nable in their valuation, which being truly and juſtly 
made, aſcertains and reduces the price of Exchange to a 
ſumm certain-for the exchange of monies to any Nation or 
Country whatſoever : As for inſtance, 

If one receives 100). in London to pay 1001, in Exeter g 
this by the par. | 

But if a Merchant receives 1001. in Zondon to pay 1001/7. 
at Paris, there the party is to'examine and compare the 
Engliſh weight with the weight of France, the fineneſs of 
the Engliſh Sterling Standard with the finenefs of the French 
Standard ; if that at Paris and that at London differ not in 
proportion, then the exchange may run at one Price , ta- 
king the denomination according to the valuation of the 


monies of each Country ; but if they differ, the price ac- 


cordingly rifes or falls : and the ſame is eaſily known, by 


knowing and examining the real fineneſs of a French 5 s. 
| | | | Piece, 
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 * And there- 
fore ſome are i EE 
ofopinion,that over-rule Commodities, and monies riſe and fall in price 


there can be 


No certain rate 


Piece, and an Ergiſh 5 s. Piece , and the difference which 
is to be allowed for the want of fineneſs or weight, which 
is the exchange, and ſo proportionably for any ſumms or 


monies of any other Country, the which is called Par, or 


giving value for value. ; | 
But this Courſe of Exchange * is of later years abuſed, 
and now monies are made a meer Merchandize, and does 


according to the plenty and ſcarcity of money. 


ſer on the Par in Exchange , to anſwer juſtly the value of the Coyns of Foreign parts, 
by reaſon of the diverſity of them , and of their intrinſick values. ide Sir Robert Cot- 


tons Poſthuma, fol. 306. 


Cr0. 2. fol. 7. 
Martin verſus 
Bour. Paſch. 

I Face in B. Ro 


IX. As money 1s the common meaſure of things be- 
tween man and man within the Realm, ſo is exchange be- 
tween Merchant and Merchant within and without the 
Realm z the which is properly made by Bills when money 
is delivered ſimply here in England, and Bills received for 
the repayment of the ſame 1n ſome other Country either 
within the Reaim or without the Realm, at a price cer- 
tain, and agreed upon between the Merchant and the 

eliverer. For there is not at this day any peculiar or. 
proper money to be found in Feci? whereupon Outland 
Exchanges can be grounded ;, therefore all' Foreign Coyns 
are called imaginary. 

At L:n:4on all Exchanges are made upon the pound fter- 
ling of 20s. and 124. tothe ſhilling, for Germany, Low- 
Countries, and other places of Traffick ; and for France up- 
on the French Crown : for Italy, Spain , and ſome other 
Places, upon the Ducat : For Florence, Venice, and other 
Places in the Sfrezzhts, commonly by the Dollar and Flo- 
Tin. 

X. Bills drawn tobe paid, are either at ſight, or a time 
certain, ſingle, double or treble uſance, and are common- 
ly about three, for ſear of any miſcarriage. 

The taking and delivering money at ſight binds the 
taker up to give his Bill to pay at ſight , or within ſome 
ſhort time the like ſumm after ſuch a rate the Pound, Dol- 
Jar, Ducat or Crown, as is agreed between them in Fo- 
reign Cayn , either accordingto the valuation of monies, 
or currant monies for Merchandize. 

XI. The ſecond time of payment is called Vſarce , it is 

| known 
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known or taken to be the compaſs of one month, to be 
computed from the date of the Bill, and that governed 
according to the cuſtom of the place where thoſe Exchan- 
ges do run, 

XlI. The third is double or treble Uſance two or three 
months ; ſometimes there are Exchanges made upon half 
Uſance. 

The times of payment do alter the price of Exchanges 
according to time, commonly after 12, 15, or 20 in the 


Hundred by the year, 
\ ModdleboroughY' I! 
Amſterdam 
Antwerp are generally account- 
Uſance from } Bridges ed one months time 


* Londonto } Rotterdam _. "from the date of the 
Liſle Bill. 
Roan | 
(C Paris | 7 The Bills may 


| have a larger, 


+ | Rome x | '| ſometimes a 
Genoa ſhorter time , 


Uſance from > 19" are generally account- p_ —_ - 

Amſterdam tO”, Palermo | Fed two months from but = mer. 

| peck || the date, &s. - only 'tnat 

to | lingle Uſance is 

| Sevill Li ;| a month, dou- 

\C.Lssbon 'J, 1 ble Uſance two 

"SIA : | months, ec. 

Vemce Ii ſometimes account- 
From London 3 Leighorn ed treble Uſance from | 
to = [ the date of the Bill, |! 
\C Luca j J] 


XIH. Excambium wel Cambinm, or as the Civilians term, 
Permutatio, Billa Excambis ſignifies no more but a cuſto- 
mary Bill, folemnized by a numerous conſent of Traders, 
to have a reſpect more than other Bills, though of as high 
and as intrinſecal a value : And thoſe that give ſuch Bills 
are called Exchangers or Bankeys. | 

Though 
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Reg. Orig. fol: Commerce, (without which it is impoſlible tor any Na- 


Statue. $8, 2, Fionto flouriſh) yet could not any perſon draw ſuch bills, 


Cap. 2+ or return money beyond Seas, without Licence firſt ob- | 
tained of the King. But at this day any man may do it | 


without being obliged to obtain ſuch leave. 


XIV. Such a Bill being drawn, they commoſily take | 


one or two more of the ſame date word for word , only 
this Clauſe is inſerted in the ſecond , My firſt of the ſame 
date, perſons and ſumm not being pam: And in the third, 
#ly firſt and ſecond of the ſame date , and contents not being 
paid. 


mud The right meaſure of juGzing on Bills of Exchange, is * 
—_— pro Purely by the laudable Cuſfon” often reiterated —_ and 
lege ſervatur, over, by which means the ſame hath obtained the force of | 
lah Bratton, a T aw, and not the bare and ſingle opinion of ſome half. | 
fledg'd Merchants : For Bills of Exchange are things of } 
um approbata; Zreat moment as to Commerce, and are neither to be 


partibus ubi fut- 
Tit more utenti= 


longevi enim {trained ſo high , as that a man ſhould not caſt his eye on 
temporis vſus & them but-the ſame ſhall be taken to be an acceptance: nor 
—_— © on the other hand having duly accepted them, the ſame 
thoritas, 1iþ, x, {ould be raſkly and unadyiſedly avoided, by the ſhallow 
cap. - fancy of ſuch nimble pated ſhuffers; but they are ſoberly 
judged and governed, as the ſame hath generally been aps 
proved of and adjudged of in former Ages.. | 
XV. A Bill being remitted , the party is to go imme. 
diately to the perſon to whom the ſame is.direfted, and 
preſent the ſame in order to his acceptance , it it be ten- 
dred , and the party ſubſcribes Accepred ; or , Accepted by 
me A. B. or being in the Exchange ſays, I accept the Bill, 
and will pay it according to the Contents ; this amounts with: 
out all controverſie to-an Acceptance. 
Words are But if the ſame be refuſed , the party mult then procure 
made to ſigni- a Proteſt, and remit the ſame to the Deliverer , who is to 
fie things 3 by reſort to the Drawer for ſatisfaction for the principal coſts 


the word Delz- and damage. 
verer 15 meant HA - 
he that pays the money beyond Sea, By the word Drawer, he that writes or draws the 


Bill of Exchange 3 the perſon upon whom, is called the Accepter. 


XVI. If there be ſeveral Drawers who ſubſcribe, all 
are liable in caſe of a Proteſt. BD, 
If a Bill is drawn upon a Merchant in Londen payable 


Df Bills of Exchange. = Book1l, 
Though the Act was no more but to keep up the life of | 
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to FS. at double Uſance, F.S. is not bound in ſtriftneſs Noris any ſuch 
of Law to procure an acceptance, but only tender the bill thingasathree 
when the money is due: but Merchants, who generally wg en oh 
have generous ſpirits, will not furprize a man, but will acorpraice, " 
firſt procure an acceptance, or at leaſt leave the bill for 
the party to conſider and give his anſwer, and then give 
—_— of the ſame, and if the money be not paid ,. then 
rotelt. 
. XVII. A Proteſt is no more but to ſubjeCt the Drawer 
to anſwer in caſe of non. acceptance or non-payment z nor 


' does the ſame diſcharge the party Acceptor , if once acce- 


pted ; for the Deliverer hath now two remedies, one a- 
gainſt the Drawer, and the other againſt the Acceptor. 
To entitle the party to an Action at Law in England 
againſt the Acceptor , it matters not whether there be a 
Proteſt ; but to entitle the party to a recovery againſt the 
Drawer beyond the Seas or elſewhere , there muſt be a 


{ Proteſt before a Publick Notary. 


XVIII. A Bill drawa on two joyntly muſt have a joynt Per Zaſonem 3 
acceptance , otherwiſe it muſt be proteſted ; but to two '4* «Megantur 
oreither of them, e contra. Fa | fas —_— 

Then if the ſame be accepted by one, it is purſuant to apa 
the tenour of the bill , and ought not to be proteſted but 
in caſe of non-payment; and in that caſe the perſon ac- 
ceptor is liable to an Action : but if it be on joynt Tra- 

_ z An acceptance by one will conclude and bind the 
Other, | 

XIX. A Fattor of the Hamborough , Turkey , Or India 
Company draws a bill on the ſame, and a member accepts 
the ſame, this perhaps may make. him liable, but not 
another-member. 

Soit is if ten Merchants ſhall imploy a Faftor at the 
Canaries, and the FaCtor draws a bill on them all, and one . 
of them accepts the bill, and then refuſes payment ;z this 
will not oblige the reſt. | 

But if there be three joynt Traders for the common Mich. 19 7a:. 
ſtock and benefit of all three, and their Fator draws a C- B- Yanhiatia 
bill on them z; the acceptance of the one will oblige the vi apo 
reſidue of the Company. WWERns 

XX, A ſmall matter amounts to an acceptance, ſo that 
there be right underſtanding between both parties: As, 

Leave your Bill with me and I will accept itz Or, Call for it 
fo 


ctually by the Cuſtom of Merchants, and according to 
Law, as if the party had aCtually ſubſcribed or ſigned it, 
(which is uſually done.) | 
But if a man ſhall ſay, Leave your Bill with me, I will 
look over my Accounts an4 Books between the drawer and I, and 
Call to morrow ,, and accordingly the Bill ſhall be accepted 
this ſhall not amount to a compleat acceptance : for this 
mention of. his Book and Accounts was really intended to 
| ſee if there were effes in his hands to anſwer , withont 
Trin. 20 Car.2, Which perhaps he would not accept, of the ſame. Ani fo 
#1. B. Re it was Rul'd by Lord Chief Juſtice Hales at Guild Hall. 

SE A Bull may be accepted for part, for that the party upon 
= recen7 whom the ſame was drawn, had no more effects in his 
And upon hands 3 which being uſually done, there muſt be a Proteſt, 
the Bill, does If not for the whole ſumm , yet at leaſt for the reſidue : 
no ways weak- however, after payment of ſuch part there muſt bea Pro- 
en the Bill. teſt for the remainder. 


Pe# leg. publica XXII. Any time before the money becomes due, the 
zn þ f. dejoſiti Drawer may countermand the payment, although the 
on þ t. #3- hjll hath been accepted. 
moron fnewtg . T be Countermand is uſually made before a Notary ; but 
r;, ſol. 474 It it comes without, ſo it comes under the parties hand, 

it is well enough. | 
If the Bill be accepted, and the party deſires to have 
the money before it be due, and it is paid, and then there 
Eomes a countermand ; it hath been conceived , that he 
ought not to be allowed ; for as he could not enlarge the 
time, ſo he could not ſhorten it, but his duty is to follow 
his Order. | 
XXIII. Note, The Drawer is bound to the Deliverer, 
. and the Acceptor to the party to whom the bill is made 
payable; yet both are not bound to one man, unleſs the 
Dcliverer be a ſervant to the party to whom the money is 
made payable; or the party to whom the money is made 
payable be ſervant to the Deliverer : yet both Taker and 
Accepter are liable till the bill is paid. 


XXIV. Therefore when you bring your Action, bc ſure 
to draw your Declaration accordingly, and make the 
fame part of the Cuſtom as you ſet it forth; for if you 
vary; 
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to morrow, and it ſhall be accepted ; that does oblige as effe- 
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vary, you muſt expect to be nonſuited-: and the party is Styler, Paſth, 


not bound to alledge a particular place of demand. 


Anno 1654.in 


If a Bill be returned, proteſted for want of payment, the ** ##37%5 


Drawer is to repay the money and damage, or elſe he may 
procure a ſectfity , which is no more but another perſon 
of value ſubſcribes the bill, in theſe and the like words, 
T here underwritten do bind my ſelf as Principal, according to 
the cuſtom of Merchants , for the ſumm mentioned in the Bill 
of Exchange whereupon this Proteſt ts made, Dated, &c. 

Now the Drawer, by virtue of this ſupplemental agree- 
ment, hath as much time again to pay the monies as there 
was given him in the bill when it was firſt drawn ſo that 
if th; money be not then paid, together with the Rechange 
and Charges of the party, the party may recover the ſame 
on tic Principal or Security. 


XXV. Beyond the Seas the Protell * under the Notary's * That 3s tor 
hand is ſufficient in ſhew in Court withont producing the nor mord-dea 


Therefore it is ſafe that a Bill once accepted be kept, 


4 and only a Proteſt for non-payment be remitted ; but a 
> bill proteſted for not acceptance mult be remitted. 


XXVI.If a Bill is left with a Merchant to accept,and he 


; loſes the bill, (or atleaſt it is ſo miflaid, that it cannot be 
7 found) the party ſhall requeſt the Merchant to give him 
{ Note for the payment according to the time limited in the 


Bill of Exchange; otherwiſe there muſt be twoProteſts,one 
for not acceptance,the other for non- payment;but if a Note 
is given for payment, and thefe happens to be a failure, 
yet.in that caſe there mult be Protelt for non-payment, 
 XXVII. A Bill is remitted to F. S. who owes monies to 
F. D: F:S. delivers the bill to F. D, and on the back-ſide 
ſubſcribes his name; if F. D. receives the monies, he may 
fill up the blank as if the monies had been aCtvally paid to 
7.S; This is practiſed amongſt Merchants, and by ther 
reputed firm and good. Burt certainly the Commin Law looks 


berg 
Pg 


B 
hk h ; | f Lord 
pon this filling up of blanks after a man hath once ſigned Hales, HIL.48 


| very bill it ſelf, Butif a bill in England be accepted, and the Bill being 
"3 a ſpecial Attion grounded on the Cuſtom be brought a- 92ce accepted, 
7 gainſt the Acceptor, at the Tryal the party Plaintiff muſt h 

2 produce the bill accepted, and not the Proteſt; otherwiſe 
” he will fail in his Action at that time, 


y the opinion 


or ſealed, to be no betrer than a harmle!s forgery 5 bur if Car. B. R. at 
there be either a general or ſpecial authcrity to the pur- Gwld-hal, 


pole, it may then alter the Law. F f Note, 


| Book ll. 
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Note, No perſon, be it Wife or Servant, can accept of 


a Bill of Exchange to bind the Maſter without a lawful 
authority , as a Letter of Attorney, and the like , which 
mult be under-hand, unleſs that it has been formerly and 
uſually done by the Wife or Servant in ſuch caſe, when 
the Maſter hath been out of Town , who hath approved 
of the ſanie and anſwered payment : it muſt be uſually 

Styles Reports., done ; but one Partner may for another. 

in B-R-jol-379. A Servant of Sir Robert Clayton and Mr. Alderman Mor- 
775 , (but at that time aCtually gone from them) took up 


200 Guineys of. Mr. 2onck, a Goldſmith , without any 


authority of his Maſters ; (but 24rck, did not know that 


Monch verſus he was gone) the monies not being, paid , Monch, brought 


Clayton Milite 
and Morr:s. 


Mich.22Car.2, Guild-Hall it was Ruld per Keeling Chief Juſtice, That 
3 Bu Re they ſhould anſwer; and there was a Verdict for the Plain- 


a new Tryal, yet it was denied , the Court at Weſtminſter 
being fully ſatisfied that they ought to anſwer : for this 
Servant had uſed often to receive and pay monies for 
them ; and thereupon they actually paid the monies. 
And though Vote, That which will oblige the Maſter , will be the 
the ſame (cems authority and liberty which he uſually gives the Servant ; 
an att of wil- therefore ſuch a power.devolved , ought to be ſecured by 


dom for Mer- the prudenteſt way that may be; which is generally done E 


ror ded of by Bonds and Obligations. 

yet 1t oftentimes proves the deſtruRion of many a Family ; the Father puts out the Son 
perhaps with no. leſs than 2 or 300 /. and is himſelf become bound for his Truth and 
juſt Accounting .&*c.The Servant is immediately truſted with his Caſh, and then he too 
young experienced in che World , cithet negſe&s keeping a juſt account , or keeping 
that , ſubje&s his Maſters Caſh to be ſpent by himſelf and thoſe who: make it their ſole 
Trade to betray ſuch Youths : The Maſter finding the conſumption, calls his Servanc 
to account, who conſcious of the a&, forſakes his Service, dares not ſee his Relations, 
and then as a general conſequence falls into Company , the which nothing but Provi- 
cence can preſerve from taking their wicked courſes. The Father is called to anſwer, 
whatever the Maſter does ſay the Servant hath ſpent or imbezled, none being able to 
contradiQ him, he muſt with a hear full of grief ſubmit to and pay, beſides the loſs of 
the Monies advanced upon the Servant's firſt putting forth : Which ſomerimes proves a 
great affliction in a Family. On the other ſide , if Servants were not to be intruſted, 
the Myſtery could not be fearnt,, nor the bufineſs diſpatched 3 and therefore faith muſt 
be given : bur then ir were juſtice and honeſty that as a Father puts perhaps the Child 
of his love to one in whom he repoſes a faith and'traſt , that the Maſter ſhould be then 
as a Parent, ſo they ſhould prevenc all occafions that might ſubje& rhem to temprarions, 
and not be over-haſty in truſting them with the Caſh : which is the very Bair our Lon-, 
«on Gameſters catch ſuch Gudgeons with, c 

6 I 


an Attion againſt Sir Robert Clayton and Morris, and at | 


tif; And though there were great endeavours to obtain F'# 
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If a Bill of Exchange by contrary Wind or other occa- 
ſions be ſolong on the way , that the Uſance or time 1i- 


Z mited by the bill be expired, and being tendred , both 
2 acceptance and refuſal are denied z Proteſts for both muſt 
i be made, and the Drawer muſtanſwer the vyalne, rechange 
and damage. 28 
XXVIII. A Bill once accepted , cannot be revoked by Raftal,fol. 335i 
# the party that accepted it, though immediately after and ,,1, ;, yy. 
2 before the bill becomes due, he hath advice the Drawer 4 conſtir. pecus 
'* IS broke. nia in ult. Col. 
Z IfaBill isnot accepted to be paid at the exact time, it © «2+ quidem 
= muſt be proteſted ; but if accepred for a longer time, the ——g Colepts 
'#} party to whom the bill is inade payable , mult proteſt the  * 
2 ſame for want of acceptance according to the tenour ; yet 
;; he may take the acceptance offered notwithſtanding. Nor 
® can the party, if he once ſubſcribes the bill, for a longer 
F2 time, revoke the ſame, or blot out his name, although it 
® isnotaccording to the tenour of the bill; for by his acce- 
X ptance he hath made himſelf debtor , and ownes the 
'Z draught made by his Friend upon him , whoſe right ano- 
-# ther man cannot give away, and therefore cannot refuſe 
- EZ ordiſcharge the acceptance. 
; (' Note, This caſe will admit of two Proteſts, perhaps. 


7 three: 


1, One Proteſt muſt be made for not accepting accord- _ 71 g:prd 
ing to the time. prong 7, F — 
2, For that the Money , being demanded according to 4x. 0 

the time mentioned in the bill, was not paid. fol.in leg.ſmgul. 
3. If the Money is not paid according to that time that £0% 7. f- probes 


the Acceptor ſubſcribed or accepted. - 


A Bill was drawn payable the firſt of Fanuary, the per- 
ſon upon whom the Bill was drawn accepts the Bill to. be 
paid the firſt of March, the S-rvant brings back the Bill : 
The Maſter perceiving this enlarged acceptance , ſtrikes 
Qut the firſt of March, and puts in the firſt of Fanuary, and 
then ſends the Bil} to be paid , the Accepter then refuſes; Per L. C. ]; 
whereupon the perſon to whom the monies-were to be Pemberton zztey 
paid, ſtrikes out the firſt of Fanuaty, and puts in the firſt oberg 
of March again, in an Action brought on this Bill, the , Es 4 
queſtion was, Whether theſe alcerations did not deſtroy 


the Bill, and Rul'd it did not. 
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A. draws a Bill on B, and B. is in the Country; C. a 
Friend of his hearing of the bill acceyts it: the party to 
whom the money is to be paid , muit make a proteſt for 


non-acceptance by B, and then he may take the acce- ! 


ptance of C, an it ſhall bind C. to anſwer the money. 
Pinchard verſe, If a Bill is drawn on B, and B. happens to be in the 
Fowk, Styles, Country, and a Friend of his deſires the party not to pro- 
ſol. 418. teſt, and he will pay the ſame, it is good, and ſhall bind 
ſuch party. 


Paſch. 1654. in - If there be two joynt- Merchants or Partners, and one | 


B. R. Styles, Of them accepts a Bill of Exchange , the fame ſhall bind 
fol. 370+ the other; and an Action of the Caſe on the Cuſtom may 
bz maintained againſt him. 


Londos. XRR. Merchants generally allow three days after a bill | 


becomes due for the payment ; and for non-payment with- 
in three days proteſt is made, but is not ſent away till the 
, next Polt after the time of payment is expired. 
Holland. If Saturday is the third day, no proteſt is made till 
Monaay. 


Book II. | 


There are two' XXXI, The uſe of the Proteſt is this , That it fignifies | © 


Proteſts ; to the Drawer that the party upon whom he drew his bill Lp 
was unwilling , not to be found or inſolvent, and to let 77 


IT. For' non- 


ACCEPrance Þ L . 
which is called him have a timely notice of the ſame, and to enable the 


Intimation. party to recover againſt the Drawer ; for if one draws a 
2. For non- bjl] from France upon a perſon in England, who accepts 
payment. | | and ſails, or becomes inſolvent at the time of payment, 
* Which is if there be not a Proteſt and * timely notice ſent to the 
wang 1's 4 Drawer there, it will be difficult to recover the money. 
day. In Holland they are not altogether ſo ſtrift, yet there 
| muſt be a reaſonable time of notice; the reaſon is, for 
perhaps if he had reaſonable and timely notice, the Draw- 
er then might have had effects or other means of his upon 
whom he drew, to reimburſe himſelf the bill ; which 
ſince for want of timely notice he hath remitted or loſt. 
There is no ANd the general Rule is , That though the Drawer is 
danger, be the bound to the Dcliverer till the bill is ſatisfied , yet.it is 
party never ſo with this Proviſo, that proteſt be made in due time, and 


 reſponfible, to a lawful and an ingenious diligence uſed for the obtaining 


rs} age payment of the monies ; for it were unreaſonable the 


money be nos Drawer ſhould ſuffer through his neglect. 


paid when ir is due,, 2. e. the third day , but there may (eſpecially beyond Seas) be- ; 
great hazard for want of proteſting, NT FRY 9 , 


XXX1l. Where 
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XXXIlI., Where a Merchant hath accepted , and before 
the ſame became due, he becomes inſolvent, or at leaſt his 


b- credit publickly blaſted, a proteſt ought to go; but then 77 leg. pro debi- 
2 there 1s uſually a demand made, which once coming, #9 #: fine Ce de 


bon. author. Tus 


$ the Drawer is compellablz to give better ſecurity; and if di. poſſdens 


a ſecond bill comes, if no proteſt, then Drawer and Secu- 
rity lye at ſtake. 
XXXLII. If a Merchant drawsa Bill, and there is a Pro- 


= teſt for non-payment ; if another perſon hearing of the 
= ſame, declare, that he for the honour of the Drawer will 
* pay the contents, and thereupon ſubſcribes, he is obliged 
2: thereby: and in this caſe it has been prattiſed, that that 
-*.party, that received the monzy hath put his name on the 

{ > back-ſide of the bill in blank; but the receipt is ſometimes - 
7 taken on the proteſt , which together with the whole pro- 
* ceeding is turned intoan act, and the fame being drawn by 
> the Notary, is remitted tothe Drawer by him who gave 
+ honour to the bl]. 


XXXIV. Ifa bill be accepted , and the party dyes, yet Fourteen days 


2 there muſt bea demand made of his Executors or Admini- allowed from 
2 ſtrators; and in default or delay of payment, a proteſt the death be- 
{7 muſt be made: and although it may fail out, that the mo- 
'# nies may become due before there can be Adminiſtrators, cggmired,un- 
> or the Probate of the Will be granted ; yet that is delay le6s there be 2 
"> ſufficient for a Proteſt in caſe of non-payment. Will, 


fore Admint- 
ſtration can be 


But on the other hand, if the party be dead to whom *' 


= the monies are made payable, and the monies are ready 
2 tobepaid, and there is no perſon that can legally give a 
'* diſcharge; yeta protelt ought not to go for not payment ; 
' 2 Thereaſonis, becauſe there is no perſon that hath any 
2X authority either in deed or in Law to make it, and a No- 
2X tary ought not to make it; if he does, and the party hath Acceptor is 
EZ received any prejudice thereby , an Action of the Caſe per- willing to pay 


But an intima- 
tion ought to 
go,and thatthe 


haps may Iye againſt him for his pains: nor does it avail, according to 
that if ſecurity be offered to ſave him harmleſs againſt the Order: 
Executors or Adminiſtrators, for thar is an act left to his 

own diſcretion ; for perhaps the ſecurity may not be lik*d : 


| but whether good or bad, makes nothing as to oblige him 


in Law, 

But if a man is bound 1n a Bond to pay a ſumm of mo- 
ney to F.S. his Executors,, Adminiſtrators, &c. and the 
Obligee dyes inteſtate the day before the ſumm becomes 
Ft 3 duc, 
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due, yet the Bond is not forfeited if not paid at the day, 
becauſe there was no body to whom the Obligor could pay 
to ſave his Obligation : But as Zireleton ſays, If it be to pay 
#0 ]. S. generally, you muſt hunt him out all over the Kingdom, 
if you'l ſave tbe peralty. 

XXXV. A man not found , or being found, not met 
withal either at home or the.Excharge, is cauſe ſufficient 
for a proteſt; but in that there mult be diligence uitd in 
the finding him. | | 

A bill returned proteſted for non-payment being once 
ſatisfied by the drawer to the deliverer, the drawer is dil- 
charged,and ſo is the Accepter to him to whom the monies 
were to be paid : but the Accepter , by virtue of his acce- 
ptance, makes himſelf a debtor according to the (tom of 
Merchants to the Drawer. 

XXXVI. Monies may be had on Exchange by way of 
Letters of Credit, the which are in two reſpects ; the firſt 
general, the other ſpecial. : 

The general Letter is open, directed , To all Merchants 
and others that ſhall furniſh my Servant or Fattor , or any 
other with ſuch and ſuch Monies ;, for repayment of wiich he 
binds himſelf to anſwer and pay all ſuch Bills of Exchange 
as ſhall be drawn on him upon the receipt of the value, by 
his Servant, Factor, or other perſon : If there be really 
monies advanced on this Letter of Credit, and paid to the 
Factor, Servant or other, and Bills of Exchange are ſent 
to the party that ſent ſuch Letter of Credit, and if he re- 
fuſes to accept, yet according to the cuſtoms of Merchants 
he is bound to pay ; The reaſon is, for there was no re- 
ſpect had to the ability of the taker up, but to him that 
gave his Letters of Credit : and therefore in ſuch caſe if 
an Action at Law be brought, the particular cuſtom as to 
that point muſt be carefully ſet forth. 713 

The ſpecial Letters of Credit , where one writes a Let- 
ter to furniſh another mans Factor or Agent; there is in 
this the ſame remedy as above. | : 

As Bills of Exchange ſeldom come without Letters of 
Advice, ſo ought they to be purſued : If a bill ſhall expreſs, 
And put it to the account of *A;, and the Letter of Advice 
ſays B; this mult be proteſted againſt, for it cannot ſafe- 
ly be. paid, at leaſt cunning the riſque of an equitable 


Suit. | 
XXXNVIIL IF 
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4 Book Il. MDf Bills of Exchange, 
XXXVII. If one pays money on a bill before it be due, 
M7 and the party breaks, it has been conceived that the party 
X ovght toanſwer the drawer: The reaſon hath been, becauſe 


N the drawer might have countermanded the ſame, or or- 
F dered the bill to be made payable to another. 


In /ralyif money is paid to a Banker's Servant , and if 
& the Maſter ſubſcribe, Pagate com ſe dice, this binds the 
£& Maſter as effeCtually as if he had ſubſcribed it with his own 
E> hands. 
F.} XXXVIIL A Billdrawn by a Merchant in Zondor pay- 

»- able by another perſon beyond Seas, ſuch bills in moſt 
> Countries are aſſignable over from Merchant to Merchant, 
; and the laſt perſon may ſue and recover the ſame upon an 


|: "acceptance: but in England only the firſt perion mention- 


” <&d in thebill, and to whom the money is made payable 
= may recover, *Tis true, ſuch perſon to whom the money 
is inade payable, may for valuable conſideration deliver 
{3 thisbill to another perſon , and he may endorſe an Order 
* onthe back-ſide; and if the party afterwards refuſes pay- 
| ment of the ſame, it may be ſued it. the parties name to 
whom the ſame was Na git » laying the ſame by way 


of Cuſtom, A 


\ 


> 
ERIE ALLE: 


CHA 


P. XL 


Df Ponies adbanced by way of Bottomery, 
o2 Foenus Nauticum, 


1. How Commerce made equiva- 
lent to Natural Community. 

II. whether Money be fit only to-main- 
tain the Trade and Credit of Vice. 

III. Whether Abraham choſe to ac- 
quire a Property by Money. 

TV. Of the natural and inſtrumental 
meaſure of the value of things. 

V. How Money is equal to all things. 

VI. Money z# for buying, and hinders 

. not, but helps Permutation. 

VII. Money the. inſtrument of Cha- 
rity and Sacrifices as well as our 
Neceſſatzes. 

VUL. Of thi difftrence between Mo- 
nies advanced to be uſed in Com- 
merce at Land, and that which is 
advanced at Sea. 

IX. of Montes advanced by way of 

' Bottomery when the Contratt 
bath ts inception. 


RX, Of Monies ſent on Ship-board, | $97 
and the Veſſel is wreckt, where the 
Lendev ſhall bear ſhare of the loſs, 


and where not. 


XI. Of Monies tahen up by the Ma- US: 


fter, where the ſame ſhall oblige the 
Owners, and where not. 


XII. The derivation and inflitution 


of this ſort of Loan, and ſor what 
cauſes. 

XIII. of the ſeveral ways of taking 
up of Monies by way of Bottome- 
ry, real and. feigned. 


XIV. Monzes ſo advanced , whether \4; 
gain ought to be bounded, or other- Þ 


wiſe leſt to the will of the Lender, 
XV. of Ufura Marina , how reaſq- 
able the ſame ſtands at thus day. 


XVI. Of Monies advanced to a con- 


ſederable profit called Uſufruit, be- 
' 3ng both honeſt and honourable. 


I. Oney is one of thoſe things which they who want, 
V 3 want all other things but words to reproach their 
bad Fortune. But ſometimes it is the policy even of Rags 


and Poyerty it ſeif to undervalue that which it cannot | 


have, and to convert that which it hath (though never ſo 
mean) into an eſteem ; and then to Iodge as much pride 


In a Tub, as Alexander could in a Palace, though it could 


not tempt him to a change of condition. 


N' habet infelix paupertas durius 1 ſe, 
Quam cuod ridiculos homines fait — 


No wondet therefore, ſceing Rich men will be obſtinate 
to hold their advantages, that deformed Poverty (which 


d 


» 


mixes with them it the ſame frame as a ſhadow to ſet off 


Their 


Book II. Df Bottomery, o2 Fonus Nauticum, 
their colours the better) would have the Rich to deſcend 
ro them 3, and that inſtead of ſetting out monies by way 
of Bottomery , Uſury , and the like, they would not have 
any ſuch thing as money at all , but would have all things 
reduced into a ſtate as is afore mentioned *, 

It cannot be denied , but that we all live by the natural 
or intrinſick value of things z but the way to come by them 
is by an inſtrument of civil value, which is money ; in- 
ſtead of Community therefore we now have Commerce ; 
which Commercium 1s nothing elſe but Communio mercium ; 
but Communion muſt needs be by the means of another 
thing that may bear equal proportion on both ſides, which 
is money only. But now let us hear, and if poſſible, ſa- 
tisfie the complaints that are made againlt it ſo impa- 


oy | 

Where there is great Luxury, there muſt be likewiſe 
oreat Induſtry to maintain it 3 and therefore the induſtry 
of this Civil State , muſt be greater than that which is in 


the ſimple ſtate of Nature : but what is there here to Alcham dg Nate 
If Monet. CaÞe 6. 


blame, ſeeing induſtry, no more than plenty, is 1n it ſe 
a Sin? | 
II. It is the Anſwer of Envy or Ignorance, Prima pere- 
9rinos obſcena preunia mores —intulit —— Money is that (fay 
they) which maintains the Trade and Credit of Vice, if 
Tat were taken away, we ſhould look after nothing bur 
neceſlaries, which are virtuous; it makes too nice 1ncqua- 
litics and diſtances,. and is not ſignificant enough in the 
beſt things: for all the money in tne World is not really 
worth one penny loaf, which is convertible into our Na- 
tures and Subſtances ;- it ſerves only to aſlure Fortune, but 
not Vertue, it is accepted as the meaſure of all things Na- 
tural, Moral, and Divine: for Honour is nothing but 


* Lib. Is Ca. bo 


Y. I, 2, 3» 


Ys 


ancient RichesF, and in Morals, Virru poſt nummos; this 4 Ariſt, Polit 


10 Religion breeds that root of all Evil, Covetouſneſs: for 
in a ſimple ſtate of Nature neceſſary things muſt needs be 
ſpent within a ſhort time, and the return of the Sun brings 
a new ſupply and a Treaſure greater than the 1ndies ; of 


which One* makes this Qbſervation, That it was got in * Companellz 
biood , ſails home in 4 Sea of blood , and never rets till Monarch. Bifp. 


et be laid out in blood, This was that which was made 
the Price of Salvation, even of the Blood of our Bleſſed 
Saviour , thirty Pieces for that which was worth Thirty 
thouſand 
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thouſand Worlds ; but in the Religion of the firſt Times, 
Dullo violatus Fupiter auro, as Fuvenal bath it. 

And if this had not been brought into the World, we 
ſhould not have ſo much to diſcount for at the day of 
Judgment, Why therefore ſhould that which is condem- 
ned to the obſcurity of the Earth, and lodged ſo near 
Hell, now be made the price of all that which is above 
the Earth, even a Solo uſque ad Celum ? Or why ſhould we 
be excluded from the Gitts of Nature, unleſs we have thoſe 
of Fortune? Is it not then more reaſonable that Rich men 
loſe this inſtrument of Luxury , than the Poor ſhould loſe 
the neceſſary means of their ſubſiſtence ? This is the Plea 
which is made 5: forma Pauperis, Et de ipſa paupertate. 


#BooO 
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Mot certain it is, that neither the ſtupid ſimplicity of þ Þ 


the Woods, nor Poverty it ſelf are any part of Vertue; 
and therefore are not reckoned Bleſſings, as Riches were 
to Solomor, (he who built Gods firſt Temple, and put his 
Religion in luſtre) and as they. likewiſe were to Numa, 
from whom money was called Nammus : He likewiſe built 


the firſt Temple at Rome, and kindled firſt the Veſtal fire, Þ whe 


&+ ferocem populum deorum metu mitigavit. 

II. We know how God converſed with Abraham, who 
was the firſt that had money, and made uſe of it to buy a 
Property : It is true , they with whom he inhabited called 
him a Prince; but that was no argument to him to dif: 


owne their properties, but for the contrary, leſt they 


ſhould think that Dominion or a Right to things was 
founded in Grace. 

IV. Butto come morecloſe to the Queſtion, ard to ex- 
amine the reaſan and neceſlity of this meaſure ; Money is 
like a Law or Government, which are all conſtituted by 
the ſame extreme neceſſity ; therefore the counterfeiting 
or attempting to deſtroy any of theſe by private means 1s 
every where Treaſon. Now this meaſure is twofold , et- 
ther Natural or Civil, or rather natural, and the inſtru- 
ment which expreſſes the natural by equal Permutafion : 
The natural meaſure is proportioned either by Want, or 
Plenty. 'In Want we conſider whether the thing be uſeful 
or neceſſary ; things which are neceſſary are beſt, but of 
leaſt price ; as a Loaf of bread is more neceſſary, but in- 
finitely cheaper than a Diamond. One man hath Cloaths, 


another man hath Leather ; thoſe two poſlibly have - 
| nee 
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Eneced one of another , and therefore there will be no 
FPermutation betwixt them z but if one had need of ano- 
ther, then he wl-o were moſt preſt, would come to the 
price of the other : And therefore Want or Plenty is the 
\Smeaſure-f eſtimating things , and is the bond of Society, 
whereby one man ſhews he is or may be uſeful to another 3 
#and Nature hath ſo ordered it, that no man is ſo Rich 
#7 who hath not ſome need of the Poor; and no man 1s fo 
F mean and abject, but he may be ſome ways uſeful to the 
* 2 Rich, | | 
'* y. The Civil meaſure, or rather inſtrument, whereby Money is like 
>the Natural expreſſes it ſelf, is 34ozey, which hath but a the middle 
;*.}feigned value, and therefore it is ſometimes higher and "_ So 
& lower in eſteem as men pleaiez which could not be, if its 5 A x > 
= value were natural which is unalterable, IfI have Cloth conveniunt in 
at ſuch a price, and you have Wines at the ſame price, ?ert/o convenz- 
* then we regarding the ſame price, may make an equal ”* #nterf. 
b Permutation: Or if 1 give to you ſo many pieces of Gold 
> for your Cloth at the ſame price, the ſale is equal again, 

2 whether it bean inconvenience that in ſome Countries * - _ and 
#F it is ſometimes at a higher value than at another, is not org ork 
=# a conſideration of this Diſcourſe ;, for the price of things Northern 

2 themſelves change more than any money doth daily. Countries. 
* VI. Morey 1s an invention only for the more expedite 
3 permutation of things; bur it doth not follow that men 
2? may not make any permutations but by money, even as 
= well nowas if we were in our natural ſtate ;, if they who 
'# dig now in waſte Hills had their Harvelt of Beans well ga- 
# thered in, but had need of Wine for the ſtomachs ſake, 
'*# orof Drugs for healths ſake, if the Vintner , or Apothe- 
2% cary have no need of Beans, what uſe will they make of 
© the natural value of their Beans without money ? Or if 
need be, what would they do till their Beans are gathe- 
& red ? Money therefore hinders not Permutation and Com- 
| merce of natural things , but aſſiſts them ; nay, It is 
& therefore an inſtrument of inſtruments: for he who hath 
money may buy things which he need not uſe but ſel}, 
thereby to get other things afterwards for his uſe. There 
is no Nation or People ſo barbarous, but have money or 
| a publick inſtrument of permutation either in Metals or 
Fiſh-bones, &c. for it imports not much of what matter it 
is, provided it be durable, not counterfeitable, and diſh- 
cult to come by, © | VII, Take 
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VII. Take away this fungible inſtrument from the ſer- 

vice of our neceſſities, and how ſhall we exerciſe our Cha- 

rity , which isa branch of Religion and Juſtice , as well 

as of Humanity ? He who goes to Church paſſeth as it 

were through two Temples, the Poor at the Porch, and 

the Temple it ſelf: and the giving at the Porch is called 
Sacrifice, Offering and Gift, as well as that at the Altar. 

God would be facrificed to only in one Town of the 

World, Feruſalem : but could that have been, if Money 

Fide Chap. of 2nd oney-changers had not been allowed ? How could 


Exchange,s.x. they-who came from ſuch remote places have by any other gu. 
means brought their Oxen, Calves, Goats and Doves to ®: 


the Altar ? If there were nothing further to ſhew , but 
that one piece, which our Saviour himſelf coyned mira- 
culouſly in the mouth of a Fiſh, it were Argument ſufh- 
cient that the uſe of Adoney may be both good , juſt, and 
neceſſary. 

VIII. Things being thus ſtated, and that 2orey is both 
g00d, juſt, and neceſſary, it will be demanded loudly, That 


admitting a reaſonable advantage may be made by way of *.* 


Uſury, quo jure is it that an advantage upon the ſame more 
than what the Law allows, is taken ? 
Lez. 3-D. ds The diſtinction is great between Mornies lent to be uſed 
Naut-jen.lib.x. 11 Commerce at Land, and that which is advanced to Sea, 
eo. 1.62. D. de [n the firſt, the Laws of the Realm have ſet marks to go- 


res Vindic. © yern the ſame,, whereby the Avaritious mind is limited 


Locinins, lib.2. 


cap. 45:2, (92 reaſonable profir ; The reaſon of that is, becauſe the 


Lender runs none, but the borrower all the hazard what- 
ever that Money brings forth. But Aforey lent to Sea, or. 
* Lig. Fon. that which 1s called Pecunia* trajeititia, there the ſame 
Naut, leg. peri- js advanced on the hazard of the Lender, to carry (as is 
cull e0ge ſuppoſed) over Sea ; ſo that if the Ship periſhes, or a 
ſpoliation of all happens, tie Lender ſhares in the loſs 
without any hopes of ever receiving his monies ; and 
therefore is called fometimes Uſura Marina, as well as 
Fanu Nauticum , tne advantage accruing to the Owners 
from their money , ariſing not from the Loan, but from 
the hazard, which the Lender runs; the which is com- 
- monly reduced to a time cercain, or one or more Voyages, 

according to their ſeveral and reſpective agreements. 
' 1X, If the Bonds be ſcaled, and the Morey is advanced, 
if the Ship happens to miſcarry by Storm, Fire, Enemy, 'or 
any 


% 
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# any otherwiſe before the Voyage begun , then the bor- 
WM rower runs the riſque, unleſs it be otherwiſe provided j;4, pajon ad 
2 generally , as that if ſuch a Ship ſhall not arrive at ſuch a lg. de Fer. 
7 place at ſuch a time, &c. there the Contract hath its in- Naut. & DD. 
ception from the ſealing ; bur if the Condition be, That _= Nauats 
if ſuch a Ship ſhall ſail from London to Amſterdam , and 
*& ſhall not arrive there, &c. then, &c. there the contingen- 
© cy begins not till the departure. Yet'it has been concei- 
+ ved, That if the Maſter takes up money accordingly and 
PZ buys ina lawful Lading, but will happen to endeavour to 
2 defraud the Prince or State of their Cuſtoms, and puts 
= ſuch Goods on board , by means whereof he has incurred 7ide leg. 3. c. 
>> aforfeiture of his Ship; in ſuch caſe the Lender is not ob- 4* Fen. Naw. 
> liged to ſich hazard. 
— K&X. If Morey be lent on ſhip. board by a Merchant ſuper 
Cargo or a Paſllenger, and before the day of payment the 
* Ship happens to be wreckt or caſt away ; if there be ſuch 
'% a Saver as will admit a Contribution, then the party is 
'Z not to have his whole 24orey, but is to come into the Ave- Z2g. Naval. Ars 
”# ridge : butif the time of payment were paſt before the #7 17- 
> misfortune happened, then the Lender muſt be repaid his 
2 whole money free from Contribution. | 
© And therefore by the Laws Marine, if the borrower 
12 detains any ſuch lent monies beyond the term appointed 
& for the repaying , he ſhall at his return not only pay the 
= profit agreed on before the Voyage, but alſo augment the 
= ſame according to the time that hath accrued ſince the 
= day of payment. 
'Z XI. A Maſter of a Ship hath no power to take up More 
* by Bottomery, in places where his Owner or Owners dwell, 
unleſs it were for ſo much only as his part comes to in the *, 71 
faid Ship: otherwiſe he * and his Eſtate muſt ſtand liable 77/573” oo 
to anſwer the ſame. But when a Maſter is out of the ,,,, ohdetng 
Country, and where he hath no Owners, nor any Goods gz. 
of theirs nor of his own, and cannot find means to take 
up by Exchange or otherwiſe, and that for want of money ST" rg 
the Voyage might be retarded or overthrown, onies may ry Toy 10 
be taken up upon Bortomery. and all the Owners are liable . 4; 12g. qui 
thereunto ; otherwiſe he ſhall bear the loſs, that is, the Rome $. Calli- 
Owners are liable by their Veſſel, though the money is not P4chus de verb, 
fo employed in truth; and the Owners have their remedy — 
againſt him who they put in truſt : but the pe: ſons of the ,1;,,, © 
Owners 


P 
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* Teftatur Fi- 
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Owners are no ways made liable by the a& of the Maſte® / 
for Monies taken up: 


Starborough If Owners agree not in ſetting out. the Ship, moſt voices perf 
and Lyrizs, ſhall carry it, and then money may be taken up for their y 7ay 
Paſch. 3 Car.in part by Bottomery, or Fanu Nauticum, or by Hypothecatins "= "'** 
B. &. Rot. ſol» ſych a proportion of the Ship. & Ship 


"up fs Many Maſters of Ships having Enſured or taken up 249 } 
71es upon Bottomery to greater Sums of Money than the ya- 
lue of their Advencure, do wiltuily caſt away, burn, or o- 


16 Car. Cap. 6. 
A good Law, 


and ought ro Therwiſe deſtroy the Ships under their charge , the ſame *# 
be encoura- -was made Felony , and the perſon or perſons ſo wilfully :F ! 
ged; irs pity doing or procuring the ſame to be done , were to ſuffer 
It was not colt 1... Th 0 
Wa XII. The ſignification of this Fanm Nauticum, is by the q. 
Dutch called Bomerie, Bodmerie, Boddemerij, fo variouſly 
+ 7oþ. Locin, Pronounced from the Reel * or bottom of the Ship upon Y'# 
lib. 2. c.4. 8.1. the parallel, whereof the Rudder of a Ship doth govern Þ% 
Latch#s Rep. and direct the ſame, parte pro toto ſumpta, ita primum appel- © # 52 
fol. 252. Scar- lata, cum etiam lingua Gallorum antiqua & Britannica Bodo 
. hcl vel Bodun fundum aut proſundum ſignet F in quem navis fun- 
Heno in Britan. 4m » vel ipſam navem eſuſq, uſum mutuo accepta eſt pecunia, $ 
nia, p.m. 149. ſed poſtea latiis pro fanore nantico etiam uſurparicepir. And | vt 
. .. ,., the money ſo taken up by the Maſter is done upon great FT . D: 
mt _ extremity , and that for the compleating of the Voyage Þ}Y ** * 
-4-5-1*  whenthey are in diſtreſsand want in ſome Foreign parts; * hp 
and indeed ſuch taking up is indeed in the nature of Mort- ÞW# ſhe 
gaging the Ship, for le Neife oblige al payment de ceo , &'c. IMF mus, 
And in the Inſtrument there is a Clauſe that expreſſes that Þ4# 2477 
the Ship is engaged for the performance of the ſame, + 
Monies that are advanced are upon two Securities , the 7 
one is on the bare Ship, the other upon the perſon of the c 
borrower, ſometimes upon both : The firſt is where a : Z 
man takes up monies and obliges himſelf, that if ſuch a wa Fe 
Ship ſhall arrive at ſach a Port, then to repay (perhaps) —_— 


double the ſumm lent z but if the Ship happens to miſcar- Rio! 
ry, then nothing. S 


XIII. So likewiſe ſome will take up Monies, the-condi- fong 
tion reciting, Whereas there is ſuch a Ship, naming her, Src 
bornd to Amſterdam, whereof ſuch a man is Maſter, (where- j 9P X 


as indeed there is no ſuch Ship or Maſter in nature) chat if if th 
that Ship ſha'l not arrive at ſuch a place within twelue-months, \ | 

' the money agreed on to be paid ſhall be paid 5, but if the Ship 
| fall 
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i (hall arrive , then nothing. The firſt of theſe is honourable 
K& and juſt according to the laudable praQice among Marine 
F perſons; and though the advantage runs high 3 AS 20, 3O, 3 0 al 
nay ſometimes 40 per Cent. without conſideration of time z wwe = Dig. 
*S for the monies are to be paid within ſo many days after the ny S —_ 
& Ship's ſafe arrival; yet in regard the Adventure is born 7, 5: hardys 
ÞÞ& by the Lender, for (if the Ship periſhes, the Advancer 3 tit. Cod. de 
_ & loſes) the Laws and PraCtice of all Maritime Countries Nazt. fen. z. 4. 
2 allow of the ſame. And therefore by the Common Law, Trajeftitia pt- 
® if an Ation of Debt be brought on ſuch an inſtrument, c,x;; med, pe 
:# the Defendant cannot plead the Srarure of Vſury. And ſo riculun credito- 
oo it was adjudged where one Sharpley had brought an Ati. 7:5 4amadiu na- 
> on of Debt on a Bond for Montes taken up upon Borto- þ- rn 
7 -mery; The Defendant pleads the Sratxte of Uſury, and nfs .cny 
= ſhewed, that a certain Ship called the made a upon which 
# © Voyage to Fiſh in New-found-Land, (which Voyage might Law it was ob= 
© be performed in eight months) and the Plaintiff delivered ferved by 4ui- 
-['% 501. to the Defendant to pay 601, at'the return of the a7 i re 
1 i Ship to D 3 and if the ſaid Ship by Leakage Or Tempeſt mittitur quan= 
'2& ſhould not return from A{ew-found-Land to D, then the tas convenerit 
# Defendant ſhould pay the principal money ; and if the {as hanc pe- 
2X Ship never returned, then nothing to be paid. Upon p ay ow 
3 * Demurrer it was adjudged the ſame was not Uſury : for © P9% 
K+ if the Ship had ſtaid at New-found- Land two or three pyym mimve- 
27 years, yet at her return but 601. was to be paid, and if ro hic propris 


* ſhe never returned, then nothing. non wverſare 

4 damnatum je- 
Is 2us, ſed compenſationem aliquam periculi, quod creditor contra naturam mutui in ſe recepit 
* patrim. Johannes Locinius, lib. 2. (aþe 4» Se I, 22 * Trin, 6 Jac. in B, R. 2 Cro. 258- 
[3 Sharpley verſus Harroll, 


2 Theother advance which is upon a fiftitious ſuppoſition 
8 of a Ship and Maſter, where indeed there is no ſuck in na- 
ture, Is more unconſcionable, the ſame being the com- 
mon practice that's uſed among{t the 7ralians, and now 
on this ſide the Water, though the ſame is as to internal - 
Right unjuſt; yet it is daily praCtiſed, and it was not 
long fince adjudged + that ſuch Contratt was good , ac- T © B- Bill 


cording to the Common Law of this Realm , and that on a 2 23 627-2 


Special Verdi. 

XIV. Moſt certain it is, that the greater the danger is, 
if there be a rcal Adventure, the greater may the profit be 
oi the monies advanced: And ſo hati the ſame been the 

Opinion 
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Vide Carolum Opinion of Civilians, and likewiſe ſome Divinesz though 
Molinzum de ſome ſeem to be of opinion, That any profit or advantage 
uw pv oj ought not to be made of monies ſo lent, no more than of 
Sake mn thoſe that are advanced on ſimple loan, and on the peril of 
Theologs ut cre- the borrower, However, all or moſt of the Trading Na- | 
ditor poſt ali- tions of Chriſtendom do at this day allow of the ſame, as a 3 
quid accipre matter moſt reaſonable, by reaſon of the contingency or | 
Enefenr Bok hazard that the Lender runs; and therefore ſuch monies 
cali. But ſurely MAy be advanced ſeveral ways, and a profit may ariſe ſo, | 
that ruſt be that there runs a peril on the Lender, | 
upon 4 rcal 
venture. Cl. Saltmaſius, cap. 9. d? Mo uſur. fol. 389. 188. 218. Trajefiitia pecunia pro- 
pter periculum creditoris , quamadin 14vigat navy, infinitas uſuras capere poteft. Upon 


which place An;anys obſerves , Quia maris periculo committitur in quantas convenerit 


uſaras hanc pecuniam dare creditor potef. Vide Novel. Conſt. 106. 110. 


There is likewiſe a ſecond way of advancing of Monies 
called UVſura Marina, joyning the advanced monies and 


the danger of the Sea: together ; and this is obliging FX 
ſometimes upon the Borrower's Ship, Goods and Perſon : | 


The product of which by agreement will advance ſome- 


times 20, 30, and ſometimes 40 per Cent. As for inſtance, || 
A private Gentleman has 1000/1. ready money lying by *X 


him, and he has notice of an ingenious Merchant that 

nas good Credit beyond Seas, and underſtands his buſineſs &* 

fully , applies himſelf to him, and offers bim 10001, to 

be laid out in ſuch Commodities as the Merchant ſhall 

think convenient for that Port or Country the Borrower 

deſigns for , ahd that he will þear the Adventure of that 

money during all that Voyage; (which he knows may be F* 

Uſurs leiting 3ccompliſhed within a year ) hereppon the Contract is Fi 
ejus qui traje- agreed upon, 6 per Cent. is accounted for the Intereſt, |! 
fitiam pecuni- and 12 per Cent. tor the Adventure outwards, and 12 per | 
am trans mare Cexe, for the Goods homeward ; ſo that vpon the return 
won pies 96 al the Lender receives 30 per Cent. which amounts to 1 300l. 
11oſus, cen. T be Lender in this caſe hath a good bargain, no queſtion, 


wriculo ſun, ctn- | 
Fama :. Now let us ſee what adyantage the Borrower hath, 


I.. The Borrower prevents the taking up the like Sum 
at Intereſt which comes to 6 per Cert. and Brocage which 
comes now in this Age, throvugh the generoſity of the 
Merchant, and covetfouſneſs of the Scrivenet, at 1 or 2 


per Cent, more ; and then the fante is et out but for fix 
months, 


o 
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months , and then the Scrivener inevitably at the ſix 

months end ſends his Note, that his Friend expedts his 

monies to be paid in ; ſo that to ſtop that gap there muſt 

be Continuation, which is at leaſt one per Cent. more, be- 

ſides the obliging of Friends 1n Securities, 


| 2, The eAſſwance is prevented, which perhaps may 
come to between 5 and 20 per Cert. according as the Times 
FZare; and common prudence will never ſuffer a Merchant 
{ro venture two parts of three parts of his Eſtate in one 
2*BBottom without aſſuring. 
* 3. As he ſhall not have occaſion to Enſure, ſo it may 
7 Tbe a great occaſion of preventing the common Obligation 
Zof his Enſuring of others; the which in a generous Mer- 
Zchant in honour cannot be denied , the Premio running 
Freaſonable, | 


Z 4. lt prevents the partics running the Riſque and dan- 
'& ger of the Seas, Enermes, or any other fatal loſs, and hath 
-F been a means to introduce a mans credit in a ſhort time at 
*2#leſler charge, if not to put him in a condition not to be 
Z#bcholden to ſuch a fair, though chargeable means, 
"XZ And this cannot be Vſury by the Laws of this Realm, 


L for the Riſque and danger that the Lender runs, 


Z XV. There is alſo another. way, but that is both honeſt , | 
FZand honourable, called UVſufruit , that is, a Stock in a In the Ea#- 
Company or Society which is perpetual ; ſuch a Stock or ann m "= 
"2 Portion may be purchaſed, that is, the advantage or bene- Compintes 
I9 fit ariſing by the improvement of the ſame. 

As for inſtance , The Eaft-1:d4;a Company hath a Stock 
lodged in their hands by divers perſons, which they in the 
molt prudent manner as they ſee fit, imploy to ſuch pla- 
ces as they judge molt proper ; if a return is made, the 
alvantage of that is diſtributed tocach perſon that is any 
way entitled to that Srock : which advantage 15s called a 
Dzwidend, and perkaps may afford ſome 20 or 3o per Cer. 
But on the other hand, if that proportion of the Stock 
which goes out happens to miſcarry , the abatement is 
proportionable, and fo the Stock may be leſſened, unleſs 
that they vill Ray the. D;vidends to keep up the Stock); the 
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Pindfold wiſus which they may do; For it is a Truſt repoſed of ſo many mens | 
Northee, Palch. Afonies in their hands, to yield them ſuch advantage as they 


be phil 4 ſhall upon a juſt account ſet out : So that if a man hath 10001, 
there on aSpe- Stock , he cannot take the ſame out of the Great Stock 
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cial Verdi, whereby to leſſen the ſame, but he may transfer that »ſz. 
fruit by that Cuſtomary way which they have to any other 
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 #ſu- | : 
on = Df Jmpoſitions called Great Cuſtoms, Petty 
Walk Cuſtoms, and Subſidies, 


nEE&%; 
Jivi-. I. Impoſitions, whether they may be j Publicans as wel in former Ages 
| commanded without the . Three | as at this preſent time, in moſt Nas 
Eſlates, and of Magna Chatta | . tzons. I 
touching the ſame. | VI. Of the Impoſition called Magna 
II. of Impoſitions made voluntary | Cuſtuma. 
by conſent of Merchants, and of the | VIT. Of that which is called Parva 
adnul of theſam, Cuſtuma payable by Strangers, and 
JII. of the Confirmation of the Great | the A@ called commonly Charta 


PA) 


Charter for free Traffick 3 and of | Mercatoria. 
' the Settlement now made on Hs | VIII. Of Subſidy, and of what, and 
> > Majeſty of the ſame. _ the Rates how ſet. 
.- IV. of the Immunities formerly of | IX. Of. Subſidy by Strangers oti 
—_—., the Hanſfiatick Towns here inEng-| Wines. 
* land, and when determined. X. Of Goods not tated how to pay. 
2V. Of the Antiquity of Cuſtomers or | XI. Of the Subſidy-Duty for Cloathss 


F.* "x Hat Impoſitions neither in the time of War. or other 
+ > Lk the greateſt neceſſity or occaſion that may be; 
* (much leſs in the. time of Peace) neither upon Foreign 
* -nor Inland Commodities of what nature foever, be they 
* znever ſo ſuperfluous or unnecellary , neither upon Mer- 
* Zchants Strangers nor Denizens may be laid by the King's 
Zabſojute Power without Aſlent of Parliament, be it never 
2 ſo ſhorta time. | 
2 By the Statute of Magna (harta, Cap. 30. the words 
2 are, All Merchants, if they were not openly prohibited before, 
32 ſhall have their ſafe and ſure Condutts, to enter and depart , to 
"= go and tarry in the Realm, as well by Land as byWater , to 
3 buy and ſell without any Evil Tolls , by the Old and Rightful 
= (toms (except in time of War ) and if they be of the Land 
= making War againſt Us , and be found in Our Realm at the 
Wt beginning of the War , they ſhall be attached without harm of 
XZ Pody or Goods, until it be known to Us or Our Fuſtices how 
== our Merchants be intreated there in the Land making War 
= againſt Us, The Statute of which this is a branch, is the 
&# molt ancient Statute-Law we have, won and ſealed with 
| Gg 2 the 
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the Blood of our Anceſtors , and ſo reverenced in former 
times , that it hath been 29 times ſolemnly confirmed in 
Parliament. | | 
Rot. Almaien. II. Impoſitions were in ſome ſort done Conſenſu Merca- 
3 Ed. 3. Rot. forum, by Edward the Firſt, and Edward the Third : And 
Clauf. again in Ferry the Eighth, of which the Houſe of Burgundy 
veg nk _ comp'ained, as againlt the Treaty of Entercourſe. 

; ©. King Hezrythe Third finding that ſuch a Modus of Im- 
poſition tended to the deſtruction of Trade, and apparent 
overthrow of Commerce, and was againſt the Great Char- 
ter, made Proclamation Arno 16. in all Ports of England, 

Dorf. Clauſe an, That all Merchants might come faciendo rettas & debit as 
16 Hen.3-1.20, COnſuetndines , nec ſibi timeant de malis tollis ,, for that ſuch 
Impoſitions had no better name than alctolts, 

The like was declared -and done by Edward the Firſt in 
the twenty fifth year of his Reign, and Edward the Second, 
in the eleventh and twelfth years of his Reign. | 

Ard though the King: cannot Jay any Impoſition on 
Merchants or Merchandize without Aſſent in Parliament, 
yet the King by his Prerogative may reftrain them from 
Trading (if not from any Chriſtian Foreign Prince) yet 
Vide Lanes from any Infidel Realm , State , or People without his 
Report in Ba- Royal Licence; And the reaſon of this is, for that by 
tess Cafe, this ſuch Commerce it might give occaſion for the relinquiſh- 
- 11 wa ment of the Catholick Faith, and an opportunity to ad- 

: here to Infideliſm z and therefore generally in Edward the 
Mitthdhown Third's time Licences were frequently granted with this 
and Mitche- Preamble , That the King having ſpecial truſt and conhi- 
bourn's Caſe. dence that the party would not decline from his Faith, did 
ki B. ,v . licenſe him, &c. In the ſeventh of King Fames's time this 
ls, fs o6. Very matter came in queſtion, upon Licence granted to a 

; Merchant to trade to the Eaſt. Indies. 

II. In 2 E4, 3. the Great Charter for Free Traffick 
was Confirmed ; and about ſome three years after there 

12Ed.3 Were Commillions granted for the raiſing of a new kind of 
Memb. $2, in- Tallage , but the people complained z whereupon the 
dor". Rot. 41 Commiſſions were repealed, and he promiſed never to 
maignts alleſs any but as in the time of his Anceſtors. 

But this Prerogative Power of Impoſing inward and out- 
ward upon Commodities over and above the ancient Cu- 
ſtom of Subſidy without a free conſent in Parliament, 1s 
now ceaſed and ſetled ; And that queſtion which for many 

Ages 


Zot. Clauſe 
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Apes had been handled by the moſt Learned of their times, The Parlia- 
in the aſſerting and in the denying, will never more be _—_ 
remembred, the ſame being now eltabliſht by ACt of Par- nr 
lament : which being managed for ſome time, was after- Juntarily hum- 
wards farmed out, The-like having been done by former bly preſented 
Kings, as did Edward the Third with the * New and Qld fuch — 
Cultoms of Loder for 1000 Marks monthly to be paid equyihea o6 
unto the Wardrobe. his Majeſty ac- 
cording to their ſeveral limitations. * Clauſe Anno 5 Ed. 3 

R.chard the Second , Anno 20. Farmed out the Subiidy Orig. 17 Ed.3- 
of Cloth in divers Counties. Rot. 2. 

So Edward the Fourth, . Henry the Eighth, Queen Eliza- Vide the grear 
beth, and King James; the ſame having been uſed in for. Caſe in Mich. 
mer Apes even in the beſt governed Srate, Rome, which £ f = _— 
let out Portions and Decim's to the Publicars. verſus ne 
Lan?'s Rep. 

IV. The Old Þanſe Towns, viz. Lubeck, Colilen, Brunſ. fol. 22. 
wick, Dantzich, and therelt, had extraordinary Immuni- 
ties granted unto them by our Third Henry, for their 
great aſſiſtance and furniſhing himin his Wars and Naval 
Expeditions with ſo many Ships and as they pretended 
the King was not only to pay them for the Service of 
their Ships, but for' the Veſſels themſelves in caſe they 
miſcarried : The King having concind:d a Peace, and 
they being on their return hoine for Germany, the moſt 
conſiderable part of their Fleet miſcarried by ſtorm and 
ſtreſs of weather ; for which ( according to Covenant) 
they demanded reparation, The good King in lieu of 
that which he wanted , 7dorey, granted them divers Im- 
munities; and amonglt others, they were to pay but 
I per Cent. Cuſtom , which continued till Queen Adary's 
time, and by the Advice of King Philip ſhe enhanſed the 
I to 20 per Cent : The Hans not only complained, but cla- 
moured aloud for breach of their Ancient Privitedges con- 
firmed unto them by long Preſcription from thirteen ſuc- 
ceſſive Kings of England, and the which they pretended 
to have purchaſed with their money. King Phibp under- 
took to accommodate the buſineſs, but Queen ary dying, 
and he retiring, nothing was effeted, Complaints being 
afterwards made to Queen E/:zabeth, ſhe anſwered , That 
as ſhe would not innovate any thing , ſo ſhe would protett them 
frill m the Immunities and Condition ſhe found them, Here- 
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vpon their Navigation and Traffick was ſuſpended a while, 
which proved very advantageous to the Engliſh, for they 


| tryed what they could do themſelves herein, their adven- 


tures and returns proving ſucceſsful, they took the whole 
Trade into their own hands, and fo divided themſelves 
to Staplers and Merchant-adventurers; the one reſiding 
conſtant at one place, the other keeping their courſe and 
adventuring to other Towns and States abroad with Cloth 
and other Manufa&tures. This ſo nettled the Hans, that 
they deviſed all the ways that a diſcontented people could 
to draw-upon our new Stap'ers or Adventurers the ill opi- 
nion of other Nations and States : but that proving but 
of too ſmall a force to ſtop the Current of ſo ſtrong a 
Trade as they had got footing into, they reſorted to ſome 


wu other 5 whereupon they applied themſelves to the Empe- 


rour, as being a Body incorporated to the Empire ; and 
upon complaint obtained Ambaſſadors to the Queen to 
mediate the buſineſs : but they returned ſtill re nfeta. 
Hereupon the Queen cauſed a Proclamation to be pub- 


liſhed, That the Merchants of the Hans ſhould be intreated, # 
and uſed as all other Strangers within her Dominions in point of |} 


Commerce, without any mark of, diſtinition; 
This inflamed them more, whereuphn they bent their 
Forces more eagerly, and in an Imperial Diet at Ratisbone 
they procured that the Engliſh Merchants, who had aſſo- 
ciated themſelves in Corporations both in &£mbden and 
other places, ſhould be adjudged Moropoliſts ; whereupon 
there was a Comitial Edict procured againſt them that 
they ſhould be exterminated, and baniſhed out of all parts 
of the Empire ; vhich was doneby Suderman a great Civi- 
lian. There'was there at that time for the Queen as nim- 
ble a man as Suderman, and he had the Chancellor of 
Embaen to ſecond him , yet they could not ſtop the Edict, 
whereby our new erected Society of Adventurers were 
pronounced a Monopoly : Yet 6G:/pir played his Cards fo 
well , that he prevailed the Imperial Ban ſhould not be 
publiſned till after the Diet ; and that in the interim his 
Imperial Majeſty ſhould ſend an Ambaſſadour to England 
to advertiſe the Queen of ſuch proceedings againſt her 
Merchants. But this made ſo littte impreſſion on the 
neen , that the Ban grew rather ridiculous than formi- 
dable, for the Town of Embden harboured our Merchants 
notwith- 
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notwithſtanding, and afterwards the Toon of Srode z but 
the Hanſiaticks purſuing their revenge , and they being 
not ſo able to protect them againſt the Imperial Ban, re- 


'# movedaand ſetled themſelves in Hamburgh. 


This Politick Princeſs, in recompence of their revenge, 
commanded another Proclamation to be publiſhed, © That 
<the Hanſratick, Merchants ſhould be allowed to trade in- 
<to England upon the ſame Conditions as they formerly 
«did, Provided the Engliſh Merchants might have the 


& -< ſame Priviledges to reſide and trade peaceably in Srode or 
Z © Hamburgh, or any whe:e elſe within the Precincts of the 


© Fans, This ſo incenſed and nettled them, that all en- 
deayours were made to cut off Stoge and Hambureh from 
being Members of the Hans, or of the Empire: but the 
Deſign was ſuſpended till they ſaw the ſucceſs of 88, King 
Philip having promiſed to do them ſome good offices in the 
Concern. 

But the Queen finding that the Zans were not contented 
with that Equality ſhe had offered to make betwixt them 
and her own Subjects , but were uſing ſuch extraordinary 
means, put forth another Proclamation, © That they ſhould 
© tranſport neither Corn, Victuals, Arms, Timber, Maſts, 
© Cables, Metals, or any other Materials or Men to Spare 
©or Portugal. And nor long after the Queen growing 
more redoubled and famous by the Overthrow of King 
Philip's Invincible Armado, (as the Pope chriſtned it) the 
Hans began to deſpair of doing any good, eſpecially they 
having about ſome 60 Sail of their Ships taken about the 
River L:sbou by her Majeſties Frigats, that were laden 
with Ropas. de contrabanda, She notwithſtanding had 
thoughts of diſcharging this Fleet by endeavouring a re- 
concilement of the differences : but ſhe having intelli- 
gence of an Extraordinary Aſſembly at Lubeck. which had 
purpoſely met to conſult of means to be revenged of her, 
the thereupon made abſolute Prize of thoſe 60 Sail, only 
two were freed: to carry home the ſad Tidings of their 


Brethrens misfortune. Hereupon the Pole ſent a ranting 


Ambaſſadour in the behalf of the Hans, who ſpake the 
Injuries done to the Hans in a high tone. But the Queen 
her ſelf ſuddenly anſwered him in a higher, with a fatiC 
fa*tion no greater than what ſhe had done to others of the 
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This fortunate Claſhing for the 19 per Cent. on the Cu- ! 

ſtoms, has proved ever {ince advantageous for England, 
our Merchants have ever fince beaten a peaceful and an # 
uninterrupted Trade into Figh and Low Germany, and by | 
their conſtant Trade in thoſe Parts have found a way tho- 4 
row the White Sea to Arch- Angel and Moſco. - The return ij 
of all which hath ſince vaſtly increaſed the Riches and | 
Strenoth of this Nation, _ | 

Foſeph. locutus V. Aﬀtcr the Fews became Tributary to Rome , (which 

- ene) was acquired by Pompey threeſcore years before the Birth Þþ 

4 fp Ry #2 of our Saviour) certain Officers or Cammiſſioners were | 

*5+7+72% appointed by the Romans in all thoſe places where their þ 
Victorious Standards had claimed a Conqueſt, who uſed 
to appoint ſuch Officers or Commiſſioners to collect and 
gather up ſuch Cuſtom-money or Tribute as was exaCted 
by the Senate, Thoſe that gathered up theſe Publick pay- 
ments were termed Publicani Publicanes , and by reaſon;of 
their cruel and oppreſſive Exaction , they became hateful 

| in all Nations. : 

* Sigen-de An= Every Province had its ſeyeral Society or Company of 

<A fi Cv. Publicans ;* every Society its diſtin&t Governour : in which 

Luke x4. 2 ZeſpeCt it is that Zacchews is called by the Evangeliſts, 

| Princeps Publicanorum, the chief Receiver of the Tribute, or 
Chief Publican : And all the Provincial Governours in theſe 
ſeveral Societies had one chief Maſter or Superintendant 
reſiding at Rome, unto whom the other ſubordinate Gover- 
nours gave up their Accounts, Theſe Publicans were ha- 
ted of all the Roman Provinces, but eſpecially of the Fews, 
becauſe thought was chiefly maintained by the Galteans, 

i. Caſauben, Yet it'was generally inclined ynto by the Fews, That Tri- 

Exeriit« 3+ 37. bute ought not to be paid by them. This Hatred is con- 

| * firmed by the Rabbinical Proverb, Take not a Wife out of 


that Fannly wherein there is a Publican, for ſuch are all Publi- 

cars, Yea, a faithful Publican was ſo rare at Rome it ſelf, 

that one Sabin, for his honeſt managing of that Office, in 

an honourable remembrance thereof, had certain Images 

Lllk with this Inſcription, Keaus TeAwnoa]:, For the faithful 
Surten.fn FISVe pyplican.. No marvel that in Holy Writ Publicans and 


Ts «+1 Sinners go hand inrhand, 


\ But now the World has been ſo long uſed fo them, that 
in all or moſt Nations the parcicular Princes or States chuſe 
.ont the molt Sage and Prudent men for that Imploy- 
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ment: And certainly the Cuſtoms of this Realm never 


did return to. that great and clear Account as they have 
done under the care and prudent management of the pre- 


| ſent Commiſſioners : And were Terrxlian alive, he would err 
have recanted that Opinion of his, That none would be a 60s.) de pie 


Publican but a Heathen. dire caps 9. 


VI. Cuſtoms are Duties certain and perpetual payable 
to the King as the Inheritance of his Crown, for Mer- 
chandizes tranſported from and beyond the Seas from one 
Realm to another, Magna Cuſtuma & antiqua is payable 
out of Native Commodities , ſci/icer, Wooll , Woollfels 
and Hides, and that is certainly impoſed. 

And this Cuſtom which is called Magna Cuſtrma, is due 
to the King of Common Right for four Cauſes : 

1, For leave to depart the Kingdom , and to carry 
Commodities of the Realm ont of it. 

2, For the Intereſt and Dominion which the King hath 
in the Sea, and the Arms thereof. 

3. Becauſe theKing is the Guardian of all the Ports 
within the Realm, & Cyſtos rorius Regni, : 

4. For Whaftage and Protection of Merchants upon 
the Seas againſt the Enemies of the Realm and Pirates. 


VII. *The Cuſtom which is called Parvs Cuſuma, is a 
Cuſtom or Duty payable by Merchants Strangers, and 
begun in the time of King Edward the Firſt, when they 1 x:;-. Dyer, 
granted him, that they would pay to him and his Heirs fol. 165 
34. in the pound for all Merchandizes Exported and Im- 
ported-by them, &c. And that the Charter was and may 
be of great Uſe, I have here inſerted the ſame, as it vas 
faithfully tranſcribed out of the Roll in the Tower, 


31 Ed. I. 149. 
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For Merchant Strangers 
concerning Liberties 
granted to theme. 


He KING, to his 


© Archbiſhops,c-c. ſend- 


eth Greeting. Concerning. 


the good Condition of all 
the Merchants of the King- 
doms, Lands, and-Provinces 
under-written : That is to 
ſay, Germany, France, Spain, 
Portugal, Navarr, Lombar- 
dy, Tuſcany, Provence, Cata. 
lonia z Our Dukedoms of 
Aquitain , Tholouſe , Turein, 
Flanders, Brabant, and all 
other Lands, and Foreign 
places, by what name ſoe- 
ver called, coming into Our 
Kingdom of England, and 
there remaining. 

We being very ſolicitous 
out of Our eſpecial Care, 
that under Our Dominion, 
a freedom of Tranquillity, 
and full Security for the ſaid 
Merchants may be provided 
for the future, ſo as they 
may the more readily ap- 
ply themſelves to the ſer. 
vice of Us,and of Our King- 
dom, We graciouſly an- 
ſwering their Petitions, and 
ordaining more amply for 
ſecuring their Condition in 
form following underwrit- 
ten, are pleaſed to grant to 
the faid Merchants for Us 
and Our Heirs for ever. » 


Cuffoms, 


Pro Mercatoribus Alie- 
nigents de Libertati- 
. bus eis conceſſis. 


EX, Archiepiſ. 6c, Sa- 
lutem. Circa bonum 
ſtatum omnjum Wercato« 
rum ſubfcriptozurn Regno® 
rum, Terrarum, 6 Pzobin* 
ctarum, bidelicet, Alemann, 
Franciz, Hiſpaniz, Portuga- 


liz, Navarr. Lumbardiz, 


Tuſciz, Provinciz , Catha- 
lonizx , Ducatus noſtri A- 
quitann. Tholoſan, Taturei- 
ni, Flandr. Brabant, & om- 
ntum altarum terrarum, & 
locorum extraneorum quo- 
cunque nomine cenſeantur, 
bententtum in Regnuin no- 
ftrum Angliz, 6 jbidem con- 
berfantium: ; 

Nos pzecipua cura folict- 
tat. qualiter ſub noſtro do- 
minio tranquillitatis , & 
plenc. fecuritatis tmmunt» 
tas eiſdem Wercatozibus fu- 
furis tempozibus pzeparc- 
tur : ut ttaque bota ipfozum 
reddantur ad noſtra,q Kegnt 
noſtrt ferbicta pzomptioza 5 
tpſozum Petitionibus favo- 
rabiliter annuentes, & P20 
ſtatu eorundem plenius af- 
fecurando , in fozma que ſe- 
quitur ozdinantes ſubſcri- 
pta, dictts Percatozibus pzo 
nobis, «6 heredibus noſtris 
m perpetuum duximus con* 
codendas 
Impri- 


Ks 
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Imprimis,Widelicet,quod 
onines Mercatozes dictozum 


'W regnozum 6 terrarum ſalbo 


« ſecure ſub tuittone & p20* 
tectione. noſtra in dictum 
- Regnum noſtrum Angliz, 
« ubique infra poteftatem 
noſtram alibt ventant cum 
Perchandiffs ſufs quibuſ- 
cunque , de Muragio, Pon: 
tagio , & Pavagio, liberi q 
quieti : quodque infra idem 
Regnum 6 Poteſtatem no* 
firam, in Cibitatibus,!Bur- 
gis, « Uillis Wercatoziis 
poſſint mercart , duntaxat 
in grolſo, tam cum Indige- 
nis , ſeu Jncolis efufoem 
Requt, « poteſtatis noſtre 
p2evicft , quam cum Allent- 
genis extraneis vel pzibatis. 
Jta tamen quod Serces 
que. bulgariter | 
becantur ac Species, mina- 
ciatim bendi poſſint, pzout 
antea fierj confuebvit : Et 
quod omnes pzedictt Yerca- 
tozes Werchandiſag fuas 
guas ipſos ad pzedictum 
Regnum 6 Poteſtatem no 
ffram adducere, ſeu infra 
tdem Regnum « Poteſtatem 
noſtram emere , vel alias 
adquirere contigerit 5 poſ- 
ſint quo boluerint, tam in- 
fra Regnum 6 Poteſtatem 
noſtram pzedictam 5 quam 
ertra ducere , ſeu poztart 
facere, przterquam ad ter- 
ras manifeſtorum , & noto- 
riorum hoſtium Regni no- 
ſtci, folbendo conſuetudines 


Merceriz 
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Imprimss , That is to ſays 
That all Merchants of the 
ſaid Kingdoms and Lands, 
may come from any other 
place, ſafe and ſecure under 
Our Tuition and Protection 
into Our ſaid Kingdom of 
England, and every where, 
within Our Dominion, with 
their Merchandizes of what 
ſort ſoever, and be unmole- 
fted, and quiet concerning 


2 Murage , Þ Pontage, and *Repairing pubs 


< Pavage, and that within 
Our ſaid Kingdom and Do: . 
minion , they may traffick * 
in the Cities, Boroughs and 
Market Towns , only in 
groſs, as well with Natives 
or Inhabitants of this Our 
Kingdom and Dominion a- 
foreſaid, as with Strangers, 
Foreign , and Domeltick ; 
but ſo, as their Wares vul- 
garly called Mercery or the 
SPECIES thgreof, they may 
ſell by retail, as formerly 
hath been accuſtomed. And 
that all the ſaid Merchants 
may carry, or cauſe to be 
carried whither they pleaſe, 
their Merchandize web they 
have brought into Our ſaid 
Kingdom and Dominion,or 
otherwiſe acquired ; except 
to the Lands of the manifeſt 
and notorious Enemies of. 
Our Kingdom, paying the 
Cuſtoms which ſhall be due, 
Wines only excepted,which 
ſhall not be exported ont of 
Our ſaid Kingdom or Do- 
minion, 
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minion , after they have 
been imported into Our 
{aid Kingdom or Domini- 
on , without Pleaſure and 


ſpecial Licence, by any way 


or means whatſoever. 


Item, T hat the ſaid Mer- 
chants may lodge inthe Ci- 
ties, Boroughs, and Towns 
aforeſaid, at their own plea- 


ſure, and there ſtay with 


their Goods, to the con- 
tent of them who entertain 
them, 

Item, That every Con- 
tract made by the ſaid Mer- 
chants with what perſons 
ſoever,. and from what pla- 
ces ſoever, for what kind of 
Merchandizes foever , ſhall 
be firm and ſtable, ſo that 
neither of the Merchants 
ſhall depart from , or go 
back from his bargain, after 
a Goas-perny is given and 
received, between the prin- 
cipal perſons contracting ; 
and if it happen that a con- 


tention ariſe ' on the ſaid 


Contract, there ſhall be a 
Tryal, or Inquiſition , ac- 
cording to the Uſages and 
Cuſtoms of the Fairs, and 
Towns where ſuch Contrad 
ſhall be made or begun. 
Item, We promile to th 
aforeſaid Merchants , an 
tor Us, and our Heirs for 


Cuſfoms, 


conſuettdines quas debe- 
bunt, Vinis duntaxat exce- 
PLiS, que de eodem Regno, 
ſeu Poteſtate noſtra , poſt- 
quam infra idem Regnum, 
ſeu Poteſtatem noſtram du- 
ta fuerint , ſine voluntate 
noltra «6 licentra ſpectalt, 
non liceat eis educere quo- 
quo modo. 

| Ttem, Muod pzedicti Wer- 
catozes , in Cibitatibus, 
BBurgts pzedictis pzo bolun- 
late ſua boſpitari baleant, 
4 merart Uillts ac cum bo- 
nts ſuts, ad gratum fpſozum 
guozum fyerint boſpitia fibe 
domus». 

Item, Muod quilibet con- 
tractus per ipſes MPercato- 
res cum qurbuſcungque per- 
ſants, undecumque fuerint, 
ſuper quocumgue genere 
Werchandiſe, intrus , fir- 
mus fit « ſtabilts 5 ita quod 


neuter PBercatozrm a2 tlio 


Contractu poſſir difcedere, 
bel refilere , poſtquam Ge- 
narius Del inter pzincipales 
perſonas contrabentes, da- 
rus fuerit 6 receptus. Er 
ſi fozſan ſuper contractu hu- 
juſmodt contentio oztafur, 
frat inde pzobatio aut inquf- 
fitto ſecundum ufus 6 con- 
ſietudines feriarum, 6 bil- 
larum uvi dictum contra- 


.ctum fiert contigerit , 6 


item, Pzomittimus p2e- 
fatts Percatozibus pzo no- 
bis, & heredibus noſtris, in 
Perpe-- 
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perpetuum concedentes , 
Quod nullam priſam vel ar- 
reitationem , ſeu dilatio- 
nem occaſione priſe de cx- 
tero de Mercimoniis , Mer- 
chandiſis, ſeu aliis bonis ſuis 
per nos, vel alium, ſeu alios, 
pro aliqua neceſlitate vel 
caſu , contra volunatem 
ipſforum Mercatorum ali- 
quatenus faciemus, aut her: 
patiemur ; niſi ſtatim ſolu- 
ro pretio pro quo ipſ1 Mer- 
catores aliis hujuſmodi mer- 
cimonia vendere poſlint, 
vel-eis alias fatisfaftio ita 
quod reputent ſe contentos, 
& quod ſuper mercimonia, 
merchandiſas, ſeu bona ip- 
ſorum per nos, vel mini. 
ſtros ſuos, nulla appreciatio, 
aut zſtimatio imponetur. 


Item, Uolumus » NQuod 
omnes Ballivi , 6 Piniſtri 
Ferfarum,Cibitatum,Bur- 
gozum, 6 Urflarum Merca- 
toztarum,Wercatozibug an- 
tedictis conquerentibus co- 
ram eis , celerem juſtitiam 
faciant de die 1n diem fine 
dilatione, ſecundum LE- 
GEM MERCATORIAM, 
de uniberffs & fingulis que 
per eandem Legem pote- 
runt terminarf. Et fi tozte 
tnbenfatur defectus in alf- 
quo Ballibozum bel Wint- 
ſiroum peedictozum unde 
iidem Mercatozes,bel eozum 
aliguts dtjectus tncommoda 


Tuſloms, 


ever grant , That We by 
no means whatſoever will 
make, nor ſuffer to be made 
any Prize, or Arreſt, or de- 
tention by occaſion of Prize, 
for the future, upon their 
ſaid Wares, Merchandizes, 


. or other their Goods by Us, 


or by any other, or others in 
any caſe and neceſlity what- 
ſoever, againſt the will of 
the ſaid Merchants, without 
the price preſently paid, for 
which the ſaid Merchants 
might ſell to others, Wares 
of the like ſort for, or o- 
therwiſe to ſatisfie them, ſo 
as they ſhall repute them- 
ſelves contented. And that 
no Appraiſement or value 
ſhall be put upon the ſaid 
Merchants Wares , Mer- 
chandizes, or Goods, by Us 
or our Miniſters. 

Item, We will, That all 
Bailiffls, and Officers of 
Fairs, Cities, Boroughs, and 
Market: Towns , ſhall do 
—_ Juſtice to the ſaid 
Merchants complaining to 
them , from day to day, 
without delay , according 
to the Merchants Law, Con- 
cerning all and every thing 
which by the ſaid Law may 
be determined. Andif any 
defect ſhall happen to be 


found in any of Our Bai- 


liffs or Miniſters aforeſaid, 
whereby the ſaid Mer- 
chants, or any of their Fa- 
ors ſhall ſuffer loſs , al- 

though 
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though the Merchant reto. 
ver his loſſes againſt the 
party in the whole, Yet 
nevertheleſs, - the Bailiff, or 
other Miniſters of Ours , as 
the fault requires, ſhall be 
puniſhed 3 and We grant 
the ſaid puniſhment in fa- 
vour of the Merchants a- 
foreſaid , for compleating 
their right. 

Item, That in all kinds of 
Pleas, ſaving in the caſe of 
Crime,for which the pain of 
Death is liable to be inflict- 
ed,wherethe Merchant ſhall 
be impleaded, or he implead 
another, of whatſoever con- 
dition he that is -impleaded 
be of, whether a Foreigner 
or a Domeſtick,, in the ſaid 
Fairs, Cities, or Boroughs, 
where there is a ſufficient 
plenty of Merchants of the 
Lands aforeſaid, and Inqui- 
ſition there onght to be 
made ; Half of the Inquiſi- 
tion ſhall be of the ſaid Fo- 
reign Merchants, and the 
other half of honeſt and 
lawful men, where the Plea 
happens to be : And if acſuf- 
ficient number of the Mer- 
chants of the ſaid Lands 
ſhall-not be found, let thoſe 


be put in the Inquiſition 


who ſhall be found fit in that 
place, and let the reſidue be 
of other good and fit men, 
in the places in which that 
plaint ſhall be, 


Cuſioms. 


& punitionem iſtam conce- 
dimus in fabozem Wercato- 


rum pedictozum, pro eorum Mi 


Juſtitia maturanga. 


Item, Muod in omnibug F 
generibus placitozum, ſalbg [7 


calu criminis pzo quo infli- 


 genda fit pena moztis, ubj - 


MWercatoz implacitatus fu- 
erit , bel alium implacita- 
berit , cujuſcunque condf- 
tfronis tdem timplacitatus 
ertiterit, extraneus bel pzi- 


batus, in Nundinis, Civi- 7 
tatibus, fibe Burgis ubi | 
fuertt ſufficrens copia Wer- | 


catozum pzedictarum terra- 
rum, & Inquifftio fieri de- 
beat , fit- medietas Inquiſi. 
tionis de eiſdem Mercatori- 
bus, & medietas altera de 
aliis probis & legalibus ho- 
minibus loci illius, ubi pla- 
citum illud eſſe contigerit : 
Et (i de Wercatozibus dicta- 
rum Terrarum numeris 
nton inveniatur fifficiens; 
ponantur in Inquiſitione ill: 
qui idonet invenientur ibi- 
dem , & reſidui ſint de aliis 


| bonis hominibus, & idoneis, 


de locis in quibus placitum 
illad erit. 


Item, 
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ſuſtinuerint, bel Cſtinuerit, 
licet Wercatoz berſus par- | 
tem in pzincipali recupera- 4 
berit dampna ſua, nibilo- - 
minus Ballibus, bel mini- 3 
ſter altus berſus Nos,pzout 4 
delictum exfgit , puniatur; 
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Item, Uolumus , D2di- 
namus, 6 Statuimus,Quod 
in qualibet Willa Percato- 


| ria » 6 feria Reqnt noſtri 


pzedicti, 6 alibi infra Pote- 
ſtatem noſtram , Pondus 
noltrum in certo loco pona- 
tur, 6 ante ponderationem 


| Statera in pzeſentia Em- 


ptozis 6 Uenditfozis bacua 
bideatur , & quod beachia 
nt equalia, 6 ex tunc Pon- 
derato2 ponderet in zqua- 
lt , & cum Stateram poſue- 
rit in zqualt , ſtatim amo- 
beat manus fuas 1fa quod 


7 remaneat in zquali, quodg; 


per totum Regnum, & po- 
teſtatem :noſtram unum fit 
pondus & una menſura , Gr 
ligno Standardi noſtri fſig- 
nentur, & quod quilibet 
poſſit habere Stateram u- 
njus Quarteroni & infra, 
ubi contra Dominum loct, 
aut libertatem per Nos, ſeu 
Anteceſſozes noſtros csn- 
cefſam i]lud non fuerit, fibe 
contra billarum aut feria- 
rum confuetudinem bacte- 
mis obſerbatam. 

Item, Wolumus & con- 
cedimus, Nusod aliquis cer- 
tus homo, « fidelis, 6 dif- 
cretus London refidens, aſ[- 
fignetur Juſticiariugs merca- 


_ toribus memoratis, cozam 


gito baleant ſpectaliter pla- 
Citare,. & debita ſua recupe- 
rare celeriter, {| Wicecomi- 
tes & Pajozes eis non-tace- 
rent.de- dre in djem celeris 


Cuſltoms, 


Item, We will, Ordain, 
and appoint, That in every 
Market Town and Fair of 
Our faid Kingdom , and 
elſewhere within our Do- 
mininon , Our Weight is to 
be put in a certain place, 
and before weighing. there- 
of , the Scale to be empty 
in the preſence of Buyer 
and Seller , and the arms 
thereof to be equal , and 
when he hath ſet the Scale 
equal, he is forthwith to 
take off his hands, ſo that 
it may remain equal; And 
that throughout Our whole 
Kingdom and Dominion, 
there be one Weight and 
Meaſure, both of them ſeal- 
ed with the ſign of Our 
Standard, and that every 
one may have a Scale of one 
Quarteroniand under,where 
contrary to the Governour 
of the ſaid place, or Liberty 
by Us , or Our Anceſtors 
was not granted, or Ccontra- 
ry to the Cuſtom of the Vil- 
lages and Fairs hitherto ob- 
ſerved. 

Item, We will and grant, 
That ſome certain faithful 
and diſcreet perſon reſiding 
in London,may be appointed 
a 7uſtice in behalf of the be- 
fore mentioned Merchants, 
before whom they may 
plead ſpecially, and more 
ſpeedily recover their debts, 
if the Sheriffs and . Mayors 
diſtribute not to them, as 
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by day, compleat and ſpee- 

dy Juſtice; that then aCom- 
miſſion be granted to the a- 
foreſaid Merchants, beſides 
this preſent Charter , v:z. 
concerning thoſe [' Goods 
which are to be conveyed 
betweenMerchants andMer- 
chants , according to the 
Aerchants Law. 

Item , We Ordain and 
Appoint, and our Will and 
Pleaſure is, for Us and Our 
Heirs, That this Ordinance 
and Statute be firmly kept 
for ever, notwithſtanding a- 
ny liberty whatſoever which 
We or Our Heirs for the fu- 
ture ſhall grant ; the ſaid 
Merchants ought not to loſe 
their above written Liber- 
ties, or any of them : And 
for and in conſideration of 
their obtaining the ſaid Li- 
berties and free Uſages, and 
Our Priſes to be remitted to 
them : All and ſingular the 


ſaid Merchants for them- 


ſelves,and all others on their 
part, have heartily and una- 
nimouſly granted to Us that 
for every Hogſhead of Wine 
which they ſhall bring in, or 
cauſe to be brought in with- 
in Our Kingdom or Domi- 
nion thereof ; and from 
whence they are obliged to 
pay Freight to theMariners, 
to pay to Us and to Our 
Heirs, by the name of Cu- 
ſtom two ſhillings over and 
aboye the ancient Cnſtoms 


Cuſtoms. 


chartam pzeſentem conceſſa 
Wercatozibus ante dicis, 


ſcilicet, de bijs que ſunt in- 3 
ter Percatozes « Bercato- %; 


res, ſecundum LEGEM 
MERCATORIAM 


deducendae 


Item, Dzdinamus 6Sta- | 
turmus , 6 Dedinationem {þ 


ilam Statufumque pro 
Nobis & Hzredibus noſtris 
in perpetuum Volumus fir- 
miter obſervari, quod p20 
quacunque libertate quam 
Nos bel Yeredes noſtri de 
cetero concedimus, Pzefati 
Wercatozes ſupza-ſcriptas 


Libertates, bel earum ali- | 


quam non amittant= Pzo 
ſitpzadictis auttem libertatt- 
tibus 6 liberis conſuetud!- 
nibus obtinendis, 6 Piſs 
noltris remittendis eifoem 
ſzpedictt Wercatozes un 
berſf & ſingult pzo ſe 6 on- 
nibus altjs de partibus ſuis, 
Nobis concozditer & uns- 
nimiter conceſſerunt quod 
de quolibet Dolio vini quod 
adducent, bel adduct fact- 
ent infra Regnum 6 Pote- 
ſfatem noſtram , & unde 
Marinariis frettum ſolvere 
tenebuntur, folbent Nobis 
& Peredibus noſtris nomine 
Cuſtum#, duos Solidos ul- 
tra afitiquas Cuſtumas de- 
bitas, & in Denarijs ſolbi 
conſietas » nobis art altjs 
infr8 
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jultitiz complementum , 6 
inde fiat Commiſſto extra | 
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infra quadzagirgta dies 
poſtquam extra Nabes ad 
Terram poſfita fuerint dicta 


Item, De qyolibet Sacco 
Lanz, quem dictt Percato- 
res, aut alij nomine ipſo- 
rum ement, & de Regno no- 
firo educent > aut emt, & 


Weduci facient , ſolbent qua- 


Jraginta Denarios de incre- 
ento,ultra Cuſtumam an- 
iquam dimidiz Marce gue 
p2ius fuerat perſoluta, Et 
p20 Laſto Coziorum extra 


[Kegnum 6 Poteſtatem no- 
"Iftram behendozum dimidram 
[FParcam , ſupza id quod ex 
Wantiqua Cuftuma antea ſol- 


bebatur 5 Et (fmiliter de 
recentis pellibus Lanutis, 
extra Regnum & Poteita- 


Stem noſtram , deducendts; 


quadzaginta denarios ultra 
certum ilſud quod de anti- 
qua Cuſfuima fuerat pziug 
datum. 

Item, Duos Solidos de 


WF qualibet Scarleta, 6 panno 


tincto in grano. 


Item, Decem 46 ocfo de- 
narios de quolibet panno tn 
quo pars grani fuerit 1nter= 
mixta, 

Item, DusIdecim dena- 


| rios de quolibet panno alio 


ſine grano. 
Item , Dugdecim dena- 
rios de quoſiber Cer# quin- 


talle- | 


Cufſoms, 


due, and accuſtomed to be 


paid in pence within forty | 


days after the faid Wines 
are put on ſhore out of the 
Ships. 

ltem, For every Sack of 
Wooll, which the ſaid Mer= 
chants or others in their 
names do buy, and out of 
this Kingdom tranſport, or 
buy to tranſport, ſhall pay 
forty pence over and above 
the ancient Cuſtom of halfa 
Mark , which formerly was 


paid. And for a Laſt of ' 


Hides carried out of this 
Our Kingdom and Domini- 
on thereof, to be ſold, half a 
Mark over and above that 
which according to ancient 
Cuſtom was formerly paid 
and likewiſe for three hun- 
dred Woollfels to be carri- 
ed out of this Kingdom, 
forty perice , beſides that 
certain ſumm which accor- 
ding to ancient Cuſtom was 
formerly given. 

Item, Two Shillings for 
every Scarlet,and Cloth dy- 
ed in grain. 

Item, Eighteen pence for 
every Cloth in which part 
of a grain-colour is inter- 
mixf. 

Item, Twelve pence for 
every other Cloth without 
grain. 

Item, Twelve pence for 
every Quintal of Wax. 


H h And 
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Cuftums. 


And whereas fome of the 
faid Merchants deal in 0- 
ther Commodities,as Goods 
weighed with Avoir-dy-pois 
Weights , and in other fine 
Goods, as Cloth of Tarſer, 


* 1t #« ſuppoſed of Silk,of * Cindatis,of Hair, 
zt ſhould beS1n- and in divers other Mer- 


donibus , of 
Lawn , Cams 


brick, or other 3nd other Animals , Corn, 


fine Linen. 


chandizes, in Horſes alſo, 


and ether Wares and Mer- 
chandizes of different ſorts, 
which cannot eaſily be put 
to a certain rate of Cuſtom z 
The ſaid Merchants have 
conſented to give Us and 
Our Heirs for ever Twenty 
ſhulings Eſtimation and va- 
Ine of thoſe Wares andMer- 
chandizes, by whatfoever 
name they be called, three 


; Pence in the pound, upon 


the Entrance of their Wares 
and Merchandizes into Our 
Kingdom and Dominion a- 
foreſaid,within twenty days 
after ſuck Wares and Mer- 


| chandizes ſhall be brought 


into Qur Kingdom and Do- 


Mminion aforeſaid, and there 


ſhall be unladen, -or ſold. 
Aud likewiſe three pence 
for every twenty ſhillings, 


. at the Exporting of what 


kind ſoever of Wares or 
Merchandizes bought inQur 
-Ringdom and Dominion a- 
foreſaid, beſides the ancient 
Cuſtoms formerly given to 
Us, or to others. And over 
and above the value and e- 
ſtimation of the ſaid Wares 


Peredibus noſtris de qua- 
libet libza argenti eſtimatic- 


nis ſeu balozis rerum , q 


Perchandiſarum bujufmodi 
quocunque nomine cenſean- 
tur , tres denarios. de libra 
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Cumque de pzefatis Per- } 
catozibus nonnulli eozum 
altas exerceant Werchandi- } 
ſas, tit de Aberio ponderis, 5 
F.de alizs rebus c:btilibug, 
ficut de pannis Tarſen. de % 
Serico , de Cindatis, de } 
Seta, ealtjs diberſis mer- 
cibug , 6 decquis etiam, ac 
atijs animalibus, Wlado, 5 
alijs rebus, « Perchandiſis [? 
mritimodis , que ad.certam |: 
Ciiſtumam facile pont non | 
potent, ijdem Mercatozes 
conceſſerunr dare Nobis 5 


Re OR _ 


in infroftu rerum, 6 WBer- | 


chandifarum ipſarum in 
Regnum 6 Poteſtatem no- 
ſtram pzedictam infra bt 
ginti dies poſtquam hujul 
modi Res & Perchandiſz tn 
Reguum 6 Poteſtatem no- 
ſtram adduct, &6 etfam thi- 
dem eroneratze,fibe benditz 
fuerint. Et ſimiliter tres 
denarios de qualibet 1ibza 


4 Pas, 


argent! in eductione qitz- | 


rumcunque rerum , @& Per- 
chandifarum hujifaddi em- 
ptarum in Kegno & Poteſte- 
tate noſra pzedictis, ultra 
Cuſtumas antiquas nobts, 
aut alijs ante datag. Ec 
ſuper baloze 6 eſtimatione 
rerum & Werchandiſarum 
þujufmodt , de quibus tres 

| denati) 


cimon 
rantu 
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genti ficyr pzedicitur ſunt 
folbendj ; credatur ets per 
litzras quas de Domints 
aut ſociſs ſuis oltendere po- 
terunt, 6 ff literas non ha- 
beant, Stetur in bac parte 
tpſozum Percato2um ff pze* 
ſentes fuerint , bel ballet- 
tozum ſuozum in eozundem 
Mercatozum abſentia juras 
mentis. | | 

Liceat inſuper Soctjs de 
Societate Wercatozum pze- 
dictozum infra Regnum 6 
Poteſtatem noſtram pzedi- 
cam , lanas bendere altjs 
focijs ſuis, 6 (imiliter e- 
mere ab eifoem abſque Cu- 
ſitma folbenda 3 ita tamen 
quod dice Lanz ad taſes 
manus non debentant, quod 
Cuſtuma nobis debita de- 
fraudemur. 


Et preterea eſt ſciendum, 
Auod poſtquam ſ=p2didat 
Percatozes ſemel in uno 
loco infra Kegqmim 6& Pote- 
ſtatem noſtram Ciiſtimam 
nobis conceſſam fiiperius, 
pro Werchandiffs ſufs mn 
tozma ſolverint ſipzadica 4 
faum-babeant inde Warcan- 
tum, erunt liberi & gutiett. 


F in otmibug alijslocis infra 


Regnum & Poteſtarem no- 
ſtram pzedictam,de ſoltttione 
Cuſtum# hnjuſmodi p2o eif- 
dem Perchandiſts, ſeu mer- 
cimonitjs per tdem Wir- 
rantum - fibe hnjaſmodi 


Ciitoms. 


denarii de qualibet libza ar- and Merchandizes for which 


three pence for every twen- 
ty ſhillings as aforeſaid are 
to be paid; they are to have 
credit by Letters, by them 
to be produced from' their 
Principals or Partners, and 
if they have none, Let it be 
determined in this caſe, by 
the Oaths of the ſaid Mer- 
chants, or in their abſence, 
of their Servants. 

Moreover ,. It may be 
lawful for the Society of the 
Merchants aforeſaid, to ſell 
Wooll to the Fellows of the 
ſaid Society, and likewiſe to 
buy the ſame one of another 
within Our Kingdom and 
Dominion ,. without pays 
ment of Cuſtom : Provided 
that the ſaid Wooll come 
not to ſuch hands whereby 
we may be defrauded of 
Our Cuſtoms. 

And furthermore be it 
known , That after the ſaid 
Merchants have once in a+ 
ny one place within Our 
Kingdom and Dominion 
paid our Cuſtortis granted, 
as aforeſaid, to Us, for their 
Merchandizes in form. a- 


foreſaid,and theteupon they 


have their Warrant , they 
ſhall be free, and unmoleſt= 
ed inall other places within 
Our Kingdom and Domi- 
nion, from payment of the 
ſaid Cuſtom for the ſame 
Commodities or Merchan= 
dizes by the ſaid Warrant, 

Hh 2 whe- 


TH 


z 6 


in che Caſe of ported and Imported 
tle life of the King. And are, 


whether ſuch Merchandizes 
remain within Our King- 
dom and Dominion, or are 


carried out, Except Wines, 


which without Our leave or 
licence, as aforeſaid, are by 
no means to be Exported 
out of Our Kingdom. 


We will alſo, and for Us 
and Our Heirs grant , That 
no ExaCtion, Priſe or Loan, 
or any other burden ſhall 
be impoſed in any part or 
meaſure on the perſons of 
the ſaid Merchants, their 
Merchandizes, or Goods 
contrary to the form before 
expreſſed and granted. 


Witneſs hereto, The Re- 
verend Fathers Robert Arch- 


biſhop of CanterburyPrimate 


of all England, Walter Bi- 
fhop of Coventry and Litch- 
field, Henry de Lacy Earl of 
Lincoin, Flumphrey de Bohun 
Earl of Hereford and Eſſex, 
and Conſtable of England, 
eAdomarmus of Valentia, Gal- 
frid of Geynuil , Huch de 
le Spencer , Walter de bello 
Campo Chamberlain of our 
Houſe, Robert of Bures, and 
others. Given by Our Hand 
at Weſtminſter the Firſt day 


of February, 


 Ciiffoms, 


maneant, fibe erterius de- 
ferantur, Exceptis vinis, 


que de Kegno & Poteſtate Þ 
noſtra pzedictts, fine bolun- % 
te 6 licentia noſtra ficur pye- | 


dictum eſt, nullatenus edi 
cantur., 


Volumus autem, ac pro F 
Nobis & Hzredibus noſtris |: 
concedimus , Muod: nulla \x 
Exactto, P2iſa vel Pzeſtatio, 


aut aliquod aliud onus ſt:per 
perſonas WVercatozum pe; 
dictozum, Perchandiſas, ſeit 
bona eozundem aliquatenus 
imponatur, contra fozmam 


erpzeſſam ſuperis , @ con- ſþ 


ceſſam. 


tius Angliz Pzimate, Wal- 
tero Coventr, g Litchf.Epit- 
copo, Henrie de Lacy ,, Co- 
mite Lincoln. Humfrido de 
Bohun Comite Hereford. 6& 
Eſſex, ac Conltabular, Angl. 
Adomar. de Valentia, Gal- 
fridode Geynvill , Hugone 
le de Spencer, Waltero de 
bello Campo Seneſcallo 
Doſpitii noſtrt, Roberto de 
Bures galijs. Dat. per ma- 
num noffram apud Weſtm, 
p:imo dre Febz, 


Sir John Davies VIII. Subſidy is a Duty payable for Merchandizes Ex- 
» granted by ACt of Parliament for 


I. Aids 


Book Il. * 
Werchandifz infra Kegnum | 
& Poteſftatem noſtram re- 4 


Pijs teſtibus benerabili- | 
bis Patribug Roberto Can- 
tuarienſi Archiepiſcopo to- | 


wo WW 5.5” oY 09.5 x 


Book IL Culloms, 
1. Aids and Subſidies payable out of Native Commodi- 
ties Exported and Imported, 


2. Tunnage., Which is a Subſidy out of Wines of all 774: the Stat. 3 


ſorts; and Poundaze, which is a Subſidy granted out of all 
Commodities Exported and Imported, except Wines and 
ancient.Staple Commodities, and is the twentieth part of 
the Merchandize, Impoſts or Duties payable for Mer- 
chandizes rated and aſſeſſed by Parliament ; and then 


317% 


12 Car. 2. of 


Tunnage and- - 


Poundage. 


they are in the nature of Sublidics impoſed by the Kings 


Prerogative.:' _..- - 

The Rates are generally agreed on by the Commons 
Houſe of Parliament , 'and are exprelt in a Book common- 
ly called the Rates of Merchandsze ; that is to ſay, the Sub- 


| ſidy of Tunnage and Poundage , and the Subſidy of Wool- 


len Cloaths or old Drapery , and are ſubſcribed with the 
hand of the Speaker. 

IS. All Merchant-Strangers bringing in any ſort of 
Wines, are to pay Thirty ſhillings on the Tun over and 
above the Rates which the Natives pay, including Twen- 
ty ſhillings the Tun formerly paid to His Majeſty by the 
name Southampton Duties , for all Wines of the growth of 
the Levant ; for which ſort of Wines, the Stranger is alſo 
to pay tothe uſe of the Town of Southampton for every Butt 
or Pipe Ten ſhillings. 

Aliens are likewiſe. to pay the ancient Duty of Butlc- 
rage, which is 2 s. per Tun. | 

Rule, That all ſ:«ch Wines as ſhall be landed in any of the 
Out-Ports, and Cuſtom paid, and afterwards brought to the 
Port of London by Certificate , ſhall pay ſo much more Cuſtom 
as they paid ſhort of the Duty due in the Port of London, _ 


Pile intir. Pri- 
ſage. 


For every Tun of Beer to be Exported in ſhipping Evg- pire&ions in 
liſh built in money muſt be paid Two ſhillings : And for Tunnage. 


every Tun of Beer Exported in any other ſhipping in mo- 
ney fix ſhillings. 


X. lf there ſhall happen to be brought or carried out of DireAions in 
this Realm any.Goods liable to .the payment of Cuſtom Poundage. 


and Subſidy which are omitted in the Book of Rates, or 
are not now uſed to be brought in or carried out, or by 
reaſon of the great diverſity of the value of ſome Goods 
could not be rated ; That in ſuch caſe every Cuſtomer or 
Collefor for the time being, ſhall and may levy the ſaid 
Cuſtom and Subſidy of Ponndage according to the value 

Hh 3 | and 
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Cufioms. Book 1I. 


fnd price of ſuch Goods to be affirmed upon the Oath of !' 
the Merchant in the preſence of the Cuſtomer, ColleCtor, 
Comptroller and Suryeyor, or any two of them. 
XI. Every Ergl:{:-man ſhall pay for every ſhort Cloth | 
containing in length not above 28 Yards, and in weight 3 
p- 2ot above 64.1. white or coloured by him to be ſhipped | 
on Woollen and carried out of this Kingdom , Three ſhillings four 
Clothes, or old pence, being after the rate of two farthings and half a 
Drapery. farthing the pound weight. 

And ſo after that rate for all other ſorts of Clothes of 
greater length and weight, allowing not above Twenty |: 
eight Yards, and ſixty four pound to a ſhort Cloth ; that | 
is toſay, for every pound weight over and above ſixty 
four pound, two farthings and a half farthing : and for all 

_. other ſorts of leſſer Clothes ro be allowed to a ſhort Cloth; 
that is ta ſay, every Stranger ſhall pay for every ſhort Cloth 
cont? in length not above 28 yards, and in weight not 
above 641. white or coloured by him to be ſhipped or 
carried out of this Kingdom, Six ſhillings eight pence, be- 
ſides the old Duty of one ſhilling and two pence. ; 

And ſo after that rate for all other ſorts of Clothes of | 
greater length and weight; and for all ſorts of leſſer þ 
Clothes to be allowed to a ſhort Cloth : That is to ſay, 

Dorſet and Somerſet Dozens, - Rudge waſht, Cardinals, Pin- 
whites, Straits, Statutes Stockbridges, T aveſtock,, ſeven of 
each ſort ſhall be allowed to a ſhort Cloth. | 

Tauntons, Bridowaters, and Dunſtars, the fifth not ex- 
ceeding 641. in weight ; Devon. Dozens containing 12 or 
13 yards, in weight 13 /. five to be allowed to a ſhort 
Cloth. FE 

Ordinary Pennyſtones, or Foreſt Whites cont” between 12 
or 13 yards, and in weight 28 pounds, Shorting Penny 
ſtones cont” 13 or 14. yards, and in weight 35 pounds un- 
frized, four to be allowed to a ſhort Cloth. 

Narrow York-ſhire Kerſies Whites and Reds cont” noi 
above 17 or 18 yards, an1 in weight 22 pound. Hampſhire 
ordinary Kerſies, Newberry Whites \ and other Kerlies of 
like making conr” 24 yards, and in weight 28. Sorting 
Hampſhire Kerſies cont? 28 pound,and ih weight 32 pound; 
Three of them to make a ſhort Cloth, ' © : | 

Northern Dozens, ſingle ſorting Pemy/lones cont? be- 
tween 13 and 15 yards, and in weight 55 pound om 
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bf MW Two of them to make a ſhort Cloth, 
| And the Northern Dozens double, one to be accounted 
for a ſhort Cloth. 

All which ſhalt go aad be accounted for ſhort Clothes, 
and ſhall pay after the rate of the ſhort Cloth before ra- 
ted, and for over-weight two-farthings and one half the 

ound, 

The New ſort of Cloth called the Spamiſh Cloth, other- 
wiſe Narrow Liſt, Weſtern Broad Cloth not exceeding 
25 yards in length, and 43 pounds in weight , to be ac- 
counted two thirds of the ſhort Cloth before rated. 

And for every pound weight exceeding 4.3 pounds, two 
farthings and half a farthing the pound weight. 
| Cloth Raſhes alias Cloth Serges com” 39 yards weighing 

40 pound, to be accounted two thirds of the ſhort Cloth 
before rated, 

? And for every ous exceeding 40 pound weight, twa 
c F& farthings and half a farthing the pound weight, 

k | And for any other fort of Woollen Cloth of the Old or 

S New Drapery, and not mentioned in that Book, to pay 
f two farthings and half a farthing the pound weight : And 
'F$ for any other fort of Woollen Cloth of the Old or New 

Drapery and not mentioned, is to pay two farthings and 
half a facthing for the Subſidy of every pound thereof. 
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W | | Cufioms, Book If, Þ Boc 
ll | fnd price of ſuch Goods to be affirmed upon the Oath of M Twc 
' va the Merchant in the preſence of the Cuſtomer, ColleCtor, A 
Comptroller and Suryeyor, or any two of them. for 
"M | i XI. Every Engliſhman ſhall pay for every ſhort Cloth A 
= | option yr containing in length not above 28 Yards, and in weight MF} and 
wo heSubfidy up- not above 647. white or coloured by him to be ſhipped MW ted, 
UE | on Woollen 'and carried out of this Kingdom , Three ſhillings four poul 
mY | Clothes, or old pence, being after the rate of two farthings and half a T 
I 1! | Prayery» _farthing the pound weight. = wile 
mt. And ſo after that rate for all other ſorts of Clothes of | 25 
Wh | greater length and weight, allowing not above Twenty | <ou! 
| Bw eight Yards, and ſixty four pound to a ſhort Cloth ;, that || A 
Il | | is toſay, for every pound weight over and above ſixty | fart! 
WE | four pound, two farthings and a half farthing : and for all BS @C 
| _ other ſorts of leſſer Clothes ro be allowed to a ſhort Cloth; 40P 
q that is ta ſay, every'Stranger ſhall pay. for every ſhort Cloth |} befc 
1 cont in length not above 28 yards, and in weight not A 
; # above 641. white or coloured by him to be ſhipped or (© fart! 
' 1087 carried out of this Kingdom, Six ſhillings eight pence, be- A 
: 01" 111; ; | N 
[11876 ſides the old Duty of one ſhilling and two pence. oa 
06 And ſo after that rate for all other ſorts of Clothes of Two 
i 8. 118 greater length and weight; and for all ſorts of leſſer {MF for 
#1 Clothes to be allowed to a ſhort Cloth : That is to ſay, Dra 
i Dorſet and Somerſet Dozens, Rudge waſht, Cardinals, Pin- half 
| 1 Þ whites, Straits, Statutes Stockbridges, Taveſtock,, ſeven of ÞÞ 
111086 76 each ſort ſhall be allowed to a ſhort Cloth. . | 
| Ih} Tauntons, Bridowaters, and Dunſtars, the fifth not ex- ÞÞ 
11087 31:0 ceeding 64. in weight z Devon. Dozens containing 12or Þ 
! 187 2113! 13 yards, in weight 13 /. five to be allowed to a ſhort 
4 4 Cloth. | i f JEAN 
#1 [i Ordinary Pennyſtones, or Foreſt Whites cont” between 12 || 
If or 13 yards, and in weight 28 pounds, Shorting Penny 
ht ſtones com 13 or 14 yards, and in weight 35 pounds un- 
8:0 frized, four to be allowed to a ſhort Cloth. 
0181 Narrow Tork-ſhire Kerſies Whites and Reds cont” noi 
wit! above 17 or 18 yards, anJ1 in weight 22 pound. FHampſhir: 
if ordinary Kerſies, Newberry Whites \, and other Kerlies of 
like making conr? 24 yards. and in weight 28. Sorting 


Hampſhire Rerſies cont” 28 pound,and ih weight 32 pound; 

Three of them to make a ſhort Cloth, ' '' +: 6 
Northern Dozens, ſingle ſorting Pemy/ones cont? be- 
tween 13 and 15 yards, and in weight 53 pound m—_ 
hats wo 
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Two of them to make a ſhort Cloth, 

And the Northern Dozens double, one to be accounted 
for a ſhort Cloth. 

All which ſhalt go and be accounted for ſhort Clothes, 
and ſhall pay after the rate of the ſhort Cloth before ra- 
ted, = for over-weight two-farthings and one half the 

ound, | 

The New ſort of Cloth called the Spamſh Cloth, others 
wiſe Narrow Liſt, Weſtern Broad Cloth not exceeding 
25 yards in length, and 43 pounds in weight , to be ac- 
counted two thirds of the ſhort Cloth before rated. 

And for every pound weight exceeding 4.3 pounds, two 
farthings and balf a farthing the pound weight. 

Cloth Raſhes alias Cloth Serges com” 30 yards weighing 
40 pound, to be accounted two thirds of the ſhort Cloth 
before rated, x 

And for every pound exceeding 40 pound weight, twa 
farthings and half a farthing the ponnd weight, 

And for any other fort of Woollen Cloth of the Old or 
New Drapery, and not mentioned in that Book, to pay 
two farthings and half a farthing the pound weight : And 
for any other ſort of Woollen Cloth of the Old or New 
Drapery and not mentioned, is to pay two farthings and 
half a farthing for the Subſidy of every pound thereof. 
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CHAP. XIII 


* Of Impoſitions Subſequent, Conditional, 
Tempozary, &c. 


I, Of Impoſitions on the ManufaFures | VIII. Impoſitions on Foreign Liquors, 


of France by Lex Talionis. j and-Rates ox the ſame. 

TI. On Vinegar, Perry , Cider, and |IX. Of Native Commodities , and 
Rape, Cuſtoms payable by Denizens | ſach as were formerly prohibited 
and Strangers , and Log-wood 
made Importable. | Dutzes. 

.-JIT. On Ships that have not two |X. Beer, &c. Exported 5, Shins, Lea- 
"Decks, and 16 Guns. ther, &Cc. Traniportable , paying 

IV. On Salt, Beer, Cider, Perry, Vi-| ſuch Duties ———Bulloign and Cojn 
negar, 8 ſurther Duty. only excepted. 

' V. Ofthe Duty called Coynage, azd | XI. Of Spices Importable by any Na- 
upon what impoſed 3 and the tem-| tion. | 
porary Impoſition called the Addi-| XIT. Of great and leſſer Officers 
tional Duty. $159” Ih 

' VI. Of Goods particular Imported by | pound Cuſtom in or out, what Fees 

- Aliens; and Rules for petty Cu-| to be taken. | 

floms and other matters relating to | XIII. Voluntary Gifts from ſome t- 

ESR OLT a ET ' ſleemed on Bribes; and Rates: a- 
VII. of Aliens Cuſtoms on Fiſh and| bout payment of Fees. 

* other Commodities, and Rates upon| XIV. Of Allowances for Fwy, 

theiſames- +: -- 1 what. 


_ I. Here are ſeveral Duties impoſed ſubſequent to the 
 —130wpul vi Duties payable by the Book of Rates, and over and 
A@ of Tun- above the ſame; that is to ſay , on all Ships belonging to 
nage & Pound-. the French King?s Subjects, which ſhall Jade or unlade any 
wt —_— Goods in this Kingdom, or ſer on ſhore or take in any 
| Paſſenger, or pay 20s. per Tun: This was an Oliver for a 

Rowland, the French King having done us the like kindneſs, 

by impoſing the value of 50 Solz on every Engliſh Ship ; this 

complement laſts bunt three weeks longer'than the French 
King's, his removed, ours drops. _ | 

This colleFed* * Il. -So likewiſe on Vinegar, Perry, Rape, Cider, and 

as the Tunnage Cider-eager imported from Foreign parts per Engl:ſh, ſhall 

and Poundage anſwer Six pounds ten ſhillings per Tun ; if by Strangers, 

5 directed: (hen but ſix pounds, 
Bur if they ſhall Export, then Tarce pounds ten ſhil- 
| lings 
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may be tranſported, paying certain | 


Fees, and of Goods not paying on | 


Bool 
ſhillir 


tatio! 
porte 
hen 

II 
ratio 
have 
and | 
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ſhillings per Tun ſhall be repaid to the Engliſh, and Four 14 Car.2. erty 


ounds fifteen ſhillings to be repaid to Strangers. For prevent- 

The Statute of Eliz.cap. prohibiting the Impor- 178 *f Fraud. 
tation of Logwood Repealed ; and the ſame may be [m- 
ported paying 5 /. per Tun: and in caſe of Exportation 

hen to be repaid 41. per Tun. 

III. The Parliament taking likewiſe again into conſide- 
ration the encouragement of Trading in Ships of force, 
have impoſed on all Goods and Merchandize Imported 
and Exported from and to the Mediterranean Sea, beyond 


T4 Care2s C112 


| Malaga, in any Ship that hath. not two Decks and ſixteen 


Pieces of Ordnance mounted , and two men to each Gun, 
to pay over and above the Rates impoſed by the Book of 


I Rates one per Cent';, This does not extend to Ships laden x4 car. 22. 


with Fiſh, or half laden with Fiſh and other Commoadi- cap+ 11. 
tics. 

IV. So likewiſe on Salt out of Scotland into England, one 
half-penny per Gallon, 
' * Again, There is impoſed on Wines, Vinegar, Cider and 
Beer , Ten ſhillings per Tun ; and on Brandy and Strong 
Waters 20s. per Tun. For the Coynage Duty , the mo- 
nies that atife on this Duty are to be paid at the Cuſtom- 
Houſe to the Collectors and other Officers, to be by them 
kept apart from all other monies, and paid Quarterly in- 


to the Exchequer without Salary or Fee : The Goods are 18 Car. 2.4þ.5e 


forfeitable foc non-payment of this Duty ;. and the ſame 


is to be repaid, if the Goods are franſported within one 
_ OE ; = = 

' V. There was likewiſe. an Impoſition of 121. per Tun-,, (,4,2.c0p.3; + 
on Spaniſh Wines , and 8/. per Tun on French Wines and 

Vinegar, which was but temporary, and ended the 24th 


of Zune, 1678. © | 


' VI. There are alſo Duties payable by Aliens for Goods Per A of Nav. 
Imported in Aliens Ships, commonly called 2 avigation- 72 Car. cap-18. 
Duties. | | Vide the = 
' Solikewiſe all Goods of the growth, product or Manu- kin 
facture of Muſcovia Or Ruſſia, and alſo of Turkey. modiries enu- 
Note, That in all caſes where petty Cuſtom inwards is merared there. 
payable, it is to be underſtood of the fourth part of the ##- 


' full Subſidy according to the Rates and value in the Book 


of Rates before the 5. per Cent, is deducted, 
Note, 


Wi watts ont OI 3 
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Rule. . ; 
P34: 8 kts HI » Wines of all ſorts Imported are to pay Aliens 
bong _ Note, That the Nett Subſidy of Vinegar, Perry, Rape, 
Wines. Cider, and Cider-cager both in London and Our-Ports, 


14 Car.2. Vide is the ſame with the Subſidy of French Wines, payable in 
Table of French London. ' 


_— VII. So likewiſe there is a further Impoſition called 
AR of Naviga- Aliens Cuſtom for all Fiſh, Oyl, Blubber, Whale-bone, or 


tion, 12.Car.2. Whale-fins, not being caught in Veſſels belonging to Eng- j 


py liſh men, are to pay double Strangers Cuſtom. 
AR of Trade, So likewiſe Cuſtom and" Impolt to be paid for ſeveral 


15C27-2-c2:7+ ſorts of ſalted or dried Fiſh not imported in Ships Engliſh | 


Vide Stat. and 


the particular Puilt, or belonging to England, and not having being ſtifled | 


enumerated, and caught in'ſuch Ships. 
Rule. Uponwhich ACT, Note, That the x per Cert. is not 
| to be allowed out of the petty Cuſtom. 
x2 Car. 23,24 VIII. There is likewiſe an Exciſe or Impoſt upon Fo- 
22Car.2. 4+ reign Liquors imported; that is to ſay, Beer or Ale 6 -. 


per Barrel ; Cider or Perry the Tun ten ſhillings; Brandy | 


or Strong Waters perfectly made 8 d. per Gallon. 


If any of thoſe Goods be landed before thoſe Daties be | 
x5 Car.2. c.xx. fully paid, and Warrants ſigned , and without preſence of | 


an Officer, they are forfeited, to the Informer half. 

IX. There are likewiſe Duties impoſed on ſeveral Com- 
modities Exported by ſeveral Acts of Parliament ſubſe- 
quent to the Act of Tunnage and Poundage. 

Coals tranſported in Erghſh Shipping and Navigation 


- AR for Trade, for his Majeſties Plantations in liev of all Cuſtom, . ſhall 


I's Car-2-cap.7. Pay only for one Chaldron of New-Caſtle Meaſure 1 5. 84, 


For one Chaldron London Meaſure 1 5. Provided good Se- 


curity be given for landing the ſaid Coals accordingly. 
AR forTillage, .. There are likewiſe ſeveral Native Commodities and 
22 Car.2-cap.3. Cattle prohibited by divers Acts of Parliament not to be 
"mr. tranſported unleſs ſold under ſuch prices; but zon obſtante 
they may now be Exported, paying Cuſtom according to 
the Book of Rates. | 
22,23 Ca.2. MN. Thereis likewiſe an Impoſition.on Beer, Ale, and 
20 Car.2.c4p.5. Mum to be Exported, to pay I 5. per Tun and no more; 
but this is but pro tempore for ſix years. | 
So likewiſe Leather of all forts, Sheep-skins, Calve- 
Skins, tanned or dreſſed, non obſtamte any former Law, pay: 
ing for. each hundred weight cont? 1127, weight one _ 
ing 


9. \ «A 
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ling and no. more: This ended in 25th of March, 1675. 20Car.2.cap.y? 
and both of them to the end of the next Seſſions of Par- 
liament after. 

Likewiſe all ſorts of Foreign Coyn or Bullion of Gold 
or Silver may be Exported without paying any Duty or AR for Trade; 
Fee for the ſame, Entry being firſt made in the Cuſtom- 15 Car.2-cap.74 
Houſe; the like for Diamonds, Pretious Stones, Jewels, 
and Pearls of all forts. 
XI. All perſons whatſoever may Import from any place 
beyond Sea in Egliſh Ships, Mace, Nutmegs, Cinamon, 
Cloves into England , Wales, Ferſey, Guernſey , paying the 
Cuſtoms thereof. Provided before the lading thereof 


Proclam. Car. 
Regs, Dec. 20. 


| —— 
Fe panes. 


| I they give notice to the Commiſſioners or Farmers of the 1552. 442.26. 
Cuſtoms of the quantity and quality they intend to lade, 1663. Bur ſee 
| WF with the name of the Veſſel in which they intend to im- 14 Cr. 2- con- 


port the ſame , and procure a Licence under the hands of {9s Cu- 
the ſaid Farmers or Commiſſioners, or any three of them 
. FS for the Importing the fame. ; : 
| Note, If Goods are wreck't, and the Lord ſeizes them, * Sir Francis 


| | * + Moor's Report 
yet they ought, not to pay Cuſtom *. - ave ed 


= Cobham's Caſe. The 1:;ke not long fince adjudged in the Common-Pleas (on a Special 
| BY Verdi found at St. £41ozds-Bury 1n Suffolk ) about Mich. 25. or Hill, 25 & 26 Car. 24 


XII. Fees and Allowances due and payable to the Offi- 
cers of his Majeſties Cuſtoms, and Subſidies in the Port of 
London , and the Members and Creeks thereunto. belong- 
| BY ing ; that is to ſay, to the Officers of the petty Cuſtoms 
Outwards, Subſidy Outward ; Petty Cuſtoms Inwards, 
Subſidies Inwards , Great Cuſtoms, Clerks Fees Inwards 
and Outwards, the Kings Waiters being in number Eigh- 
teen, the Regiſter of the Kings Warrants, the Uſher of 
the Cuſtom-Houſe, Gaugers of French Veſlels, Chief 
Searcher, and his Majeſties five Under-Searchers in the 
Port of London; and the two Searchers at Graveſend, were 
all ſet and entred in a Table ; the ſame was ſetled by the 
8 Commons Houſe of Parliament , and ſigned by the Right _ : 
| BY Honourable Sir Edward Turner late Lord Chief Baron of Yirtute cujuf- 
| © His Majeſties Court of Exchequer, and then Speaker to the rigs was 


Ot fora 
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ſtior: being put, That for all Goods not paying one pound 14 Cer.2.Regs. 
Cuſtom in or out, there ſhall be but half Fees taken for all 
Cocquets, Warrants, Debentures , Tranſires or Certih- 
A. cates; 


Ry CEL « ® 1. D C Ms. $ h- b 
Commons Houle of Parliament ; at which time the Que- "Hor Maij, | 


On Poor fs IST RESET. 


CEE OTIS ns Oe IN org We, or Wy Fo VAPOR RIP I » 


= 


- -— - ==} a>. 
ET et Cd ae. a Le ee ee ee omen oh oc er ws 


Cuſtoms, Book IT. 


+ cates ; It was Reſolved in the afficmative. 

' XI. Societies or Companies trading in a joynt ſtock, 
and making but one ſingle Entry, the Adventurers being 
many , the Table of Fees does not hinder; but the Ofi- 
cers and Walters may receive ſuch gratuity'as the Com: 
pany ſhall voluntarily give. 

All Goods under the value of 5 /. in the Book of Rates 
paying Subſidy the ſumm of 5 5. or leſs, ſhall paſs without 
payment of Fees. | | Bo 

Engliſh Merchants that ſhall Iand out of one Ship at one 
time (although the receipt” of the Subſidy be diſtributed 
into ſeveral Offices) ſhall not pay any more than for a 
ſingle Entry. | 

The Goods of Partnerſhip to paſs as if the propriety 
were in one ſingle perſon. 

Fiſh by Enzhſh in Engliſh Shipping or Veſſels Inwards or 
Outwards all along the Coaſt to pay no Fee. 

Poſt-Entries inward to paſs without Fee under five ſhil- 
lings; if above five ſhillings and under forty ſhillings, then 
ſix pence : but if the Cuſtom to be paid exceed 405. then 
full Fees, 

The Merchant hall pay for all Goods opening that ſhall 
be ſhort entred above 10s. Cuſtom. 

. The Merchant ſhall pay for weighing of all Goods that 
ſhall be ſhort entred above 20 s. Cuſtom. . 

The Merchant is not to be at any charge, if duly 

Entred. .* 
Tareand Tret, - XIV. There is likewiſe to be allowed to the Merchants 
the firſt is the a certain abatement called Tare, for Goods and Merchan- 
weight of the dize, the which is reduced into a Table, and cannot be 
pn Any deviated from in any caſe within the Port of Londor, with- 
wherein Gen ont ſpecial direction of the Commiſſioners or Farmers; or 
are packed;the in their abſence of the conſent of the General Surveyors, 
other is a con- and Surveyor of the Ware-houſe, or of two of them at the 
fideration al- jſt whereof the Suryeyor of the Wate-houſe to be one ; 
"—_ In the 1d in the Qut-Ports not without the conſent and advice 
weight for em- f s; 
ptying and re- Of the Colleftor and Surveyor : or where there is no Sur- 
ſelling the wveyor, by the Collefor himſelf, giving ſpeedy notice ta 
Goods. the Commiſſioners or Farmers of the reaſon of ſo doing. 
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CHAP. XIV. 


Df Scabage , Package, Pozterage , Water 


BLatillage, Pozts, Bembers, Crixks, the Pozt 
of London , and places lawful to Tabe and. 


unlabe in. 


I. Scavage what, where payable,and 
to whom. 

IEF. Who pay the ſame, and how regu- 
lated aud governed. 

III. Goods omitted in the Scavage 
Table of Rates, bow to pay. 

IV. of Package, bow governed, and 
where payable. - 

V, _ Strangers ſhall pay as of 
ola. 


VI. of Packers, Water-ſide Porters, 
what Duties Strangers are to pay 
for ſhipping out their Goods. 


VIIE. Of Ports, Members, and Creeks, 
what are meant and underſtood by 
them in reference to aftion, lawſul 
or unlawful. | 

IX. The ſeveral Ports, Members, and 
Creeks iz England and Wales. 

3 the Extent of the Port of Lon- 

ON. 

XI. Of the ſeveral Keys, Whartfs, 
ana other places lawful for land- 
ing of Goods. 

XII. #hat Goods are excepted which 


may be ſhipped or landed at other 
places. * | 


VII. Of the Duty of Water-Baillage. | 
I Que is an ancient Toll or Cuſtom exafted by Mayors, 

Sheriffs , &c. of Merchant-Strangers for Wares 
ſhewed or offered to ſale within their Precin&ts, which is 
prohibited by the Statute of 19 #. 7. cap. 8. in a Charter 
of King Henry the Second to Canterbury , it is written 
SceWings. 

The City of Londoz ſtill retains the Cuſtom , of which 
in an old printed Book of the Cuſtoms of Loxdbr it is there 
mentioned, and how to be diſpoſed ; of which Cuſtom, 
balfen del appertepneth to tbe Sherriffs, and the other 
balfen del to the Poſlys, in whoſe bouſes the Perchants 
been lodged ; Andic is to wet that Scabage ts the ſew, 
by cauſz that Merchants (þewen unto the Sherriffs Mer- 
chandizes of the which Cuſtomes 'ought to be taken oze 
that any there be fold, &c. 

[I. The Scavage that is taken conſiſts of two parts, that 
which is payabfe by Denizens, and tl at which is required 
of Aliens ; And that all perſons ſutje.t to ſuch _ 
might 


22H. 8. cafe 8, 


Per Order of K. 
Charles T. ſub- 
ſcribed by 3l- 
liam Lord Bi- 
ſhop of London, 
H.Earl of Man» 
Es 

and Lord Lit- 
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might be ftiot impoſed upon, there are Tables mentioning \ 
the particular Duties ſet up and approved by the Lords Bai, 
Chancellor, Treaſurer, Preſident, Privy Seal, Steward, and out 
two Juſtices of” the X5-gs-Bench and Common-Pleas ;, and by por 
them ſubſcribed; or any four of them at leaſt : The which Por 
Duties are on Goods Inwards and Outwards. fam 
HI. Note , All Goods mentioned in the Table of Sca- ſuch 
vage, and not mentioned in the Table of Rates, ſhall pay to a 
after the rate of one penny in the pound, according as of ti 
they are expreſſed or valued in his Majeſties Book of Rates, Þ exe: 
and all others not expreſſed therein , ſhall pay the ſame Onc 
Rates according to the true yalue. W upo 
Note, Thatall private Baulks 8 inches ſquare and up. 3M 4b», 
wards, are by the 23. Article annexed to the Book of Rates the 
reputed Timber, and valued at 3 4. the foot, yo foot ma- Hor 
king one Load , the valne of which is 125. 64 and the ſelv, 
Sublidy for one Load + of one penny , or one half penny | Jute 
and half one farthing , out of which the 5 per Cent, is to ther 
be deducted. | thor 
IV. There is likewiſe another Duty called Packaze, Fore 
the which is likewiſe ſet and rated in a Table, and the | diſp! 
which is taken of all the ſeveral Commodities therein | Con 
mentioned. | MF cien 
All Goods not mentioned in that Table are to pay for | mak: 
Packgge Duties, atter the rate of one penny in the pound, BY neve 
according as they are expreſſed or valued in his Majeſties Þ the « 
Book of Rates, and all others not expreſſed therein ſhall Þ V 
Pay the ſame rate according to their true value. the C 
For every Entry in the Packer's Book for writing Bills cont; 
to each Entry outward, as uſually they have done, 12 4. . Men 
V. The Strangers are to pay the labouring Porters for —_ 
making up their Goods , at their own charge , as always | :uun ; 
they have done. | | ' FZ3 
Strangers are likewiſe to pay the Water-ſide Porters be- 
longing to the Package-Office , ſuch Fees and Duties for e 
Landing and Shipping their Goods, as they uſually have Houſ 
done within theſe ten years, | tendi 
VI. The Packers Water-ſide Porters have Tables of tation 
Duties for landing of Strangers Goods, and for the ſhip- Cre 
ping out their Goods; and Goods not mentioned in the been | 
Table are to pay Portage Duties as other Goo !s do of like of at 
Bulk or condition therein expreſſed, or Im 


VII. There 
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VII. There is another ancient Duty called Water- 
Baillage, which the City of London have received time 
out of mind, vsz. for ail Goods and Merchandize im- 
ported as well from any Port within the Realm to the 
Port of London, as from any part out of the Realm tothe 
ſame, and ſo the like Duties (with ſome variances) for all 
' ſuch Goods as ſhall be exported from the Port of Londow 
to any other Port within the Realm, ſo likewiſe without : 
of this Duty all the Citizens and Free-men of the City are | 
exempt ; and though the ſame is very ancient *, and was * g.74ly x Jobs 
once but ſmall, in regard, within memory, it was looked 
upon as an Honour for a Merchant to be a Citizen of Loy- 7 23937: 
don, and ſo conſequently freed ; but now, eſpecially ſince 
the late Wars , abundance of perſons eminent both for 
Honours and Eſtates being unwilling to entangle them- 
& ſclves in the publick'Wffairs of the City , do refuſe abſo- 
|. Jutely to accept of the Fieedom of the ſame, ſince which 
2 there have been great conteſts with thoſe Traders; and 
though the Coaſt-Duties have been agreed to, yet the 144-21 x. 2; 
Foreign now ariſing to ſome conſiderable value , is highly m_— the 
diſputed. And though Charters, Acts of Parliament, wv 49 
Comman Councils, continued tracts and footſteps of an- fot. 96, & =+4 
cient Evidences and Records, are yet extant to evince and Reportery ut. 
make out the moſt apparent Title that may be, the ſame 48-19 #. 8. 
nevertheleſs Iabours under the greateſt Tificulty amidſt 5 <a 3 fate 
the diviſions of its Proprietors. y 
VIII. Port or locus Publicu:, are thoſe places to which p,,. 
the Officers of the Cuſtoms are appropriated , and which 1;;,; ah. um 
contain and include all the Priviledges and guidance of all mercibus exone- 


. Members and Creeks thereunto allotted. randy inſervit, 

: ſed ut naves ibs 
tutum receptaculm habeant , & jure debits ac ſecuritate fruantur Navigantes quatenyus inno- - 
cuum iter & ſtationem querunt, Hinc Portus & Navalia privilegio pact publice gaudent. 
Arg. I. Leg. 1. $. flationem D. de flum. cape 2+ Jute Nautice Sutde C1: S. 1. 4 Hig. 20, 
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e Uembers, are thoſe places where anciently a Cuſtom- 
Houſe hath been kept, and Officers or their Deputies at- 
tending, and are lawful places of Exportation or Impor:- 
tation, 

Creeks are places where commonly Officers are or haye 
been placed by way of prevention, not out of duty or right 
of attendance, and are not lawful places of Exportation 
or Importation without particular Licence or — 

| rom 


ot oe ee 


| | 8-H Cuffoms. 


] | Book IE. 
-  . __ Trom the Port or Meinber under which it is placed. 
Portus eſe con- 1x, The ſeveral Ports and Memibers as now they ac. 


CO 1 Count at the Cuſtom-Houſe, are, 
merces Or expor= | | | 
rantur, . 59. de Ports. Members. . Creeks, 
ow ghee pry 
ol fy A TEC 
- poſſont, legs I. Sz. 6 
S. 13. D. de —< Burnham, 
WR. Weſt Merſey. 
Eaſt Merſey. 
Iſpwich, — A Brick 
Wivenhoe. 
F Maintree, 
Harwich, 
[FWoodbridge. nine — 
| F Orford. 
Alborough. —1, Dunwick, 
Tarmouth, Sowold. ————Walderſwich.' 
—— Leſtoffe. x 
\CBlackrey and Cley,- — _ 
Wells, — Burnham. 
Lynn, — ſ Hit cham, 
—— Croſs Keys. 
Upbeech. 
[\ Spalding. 
| I ofdick. 
h : Wainfleet. 


Thetlethorp. 


Boſton, ——- ; Uri Chappel. 
{CSalt-fleer, 


New 


Berwi 


Cirliſle 


Cuftoms; 


Ports: Members. Creeks; 


Grimsby, Gainthorpe. 
Hull. —o Bridge | A 
Scarborough. ————————— 


| Whithy.— — —— 
Stocktou.———— Middleborough, 
Hartlepoole. __ —— — 
Sunderland. — rm 
Sheilds. — 
$ Sebi Stack 
Blith nooke. 


New-Caftle. 


{ Aplemiach, 
Nanepoe' 
Berwick. — —_— Fe Marches, contain; 
7 ing the Coaſt of Nor-. 
 thumberland, border- 
(2 ing on Scotland. 


{Weſt Marcie, contain: 
. Ing.the Coaſt of Cam 
berland, bordering on 
Scotland. 


— [75 Es 

wa bs Workington. 
Whitehaven. W 7 _. 

t Mitnk, orpe, 


k. 


Cheter. 


| 4 P : 
IT.4 £27 
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'T Laucaſter,———— ( 


— 
4. —— 


Members. Creeks. 


Pyte of Fowdrey, 


Graunge. 


| Boulton, —— Preſton and Rible 


Wyrewater. 
) Water. 

Sankey Bridge. 

Fradſham. 
Liverpool. ——— - C South ſhore of the 
River of erſey to 
the Red Stones. 


—— 


C Hibree. 


F# Dawpoole, 


Neſton. 
3 Burtonhead. 
Baghtll. 
LE, oft mm. 


Aberconway. —— 
Holy-head, 


Bewmarss. —3 
. Amlogh. 


-Pulbelly. 


Carnarvan, _— 
Barmouth. 


Alford, 
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_ Ci, 


Gloce 


. Briſto 


Bridze 


 Culloms, 


Members. 


Averdovy, 


Milford. 


Pembroke, mon © 


Cardigan ——— f 


Crecks. 


| Aberuſtah. 


Newport. 
Fiſcard, 
Haverford Weſs. 


Tenby, 
Carmartthen. 


Lanelthy. 


| 
oj 


# Swanſey. 
Carafe, — — 


e 


Gloceſter. 


. Briſtol, 


 ClVorth Burrys, 


(South Burrys. 


Neath or Britton 
F erry. 
Newton, 


Aberthaw. 


Penarth, 
Newport. 


Chepſtow. 


River Severn from 
Bridge-North tQ 
K ing-Road, | 


hs 
Uphill. 


HMinnead. 


Bridnewater — 


P lymozit hb, 


ts. 
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| 
Plymouth,—-—c 
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Members. Creeks. Ports 


" Padſtow .—— 
St. Ives. a ana 
Penſance, ———— m— 
Hel f, ord, | —— — Poole 


- _ CPenrum, 
Falmonth.———- <\ St. Maures, 
. Truro, 


F, Owey, ——- a 
Lowe. 


Saltaſh. 


_— 


| _———__— 


{ 


Excter, =—mmmnne 


| 
| 
| 
| 


_ Stonehouſe. 
Cowſland. = South 


I 


" Ilfracomb. mmm ER; 
Clovelly. 


| Barnſtable, —3 Appledore. 


Biddiford. 


[CT comb. 
BR.” ' Starcrop.. 
Beare and Seaton, 
| Topſham. 
—_ Pouldram, 
Syamonth, 
—_— 
Exmouth. 
Aylmouth, Opick 


- - Je ee rmes 


| | 
| 8 
Saltcomb. 
Brixham, 


"Y 


a Dartmouth.—— Torbay. 


Totnes. 


TX 928 I 


Culfoms. 


Ports. - Members. Creeks, 
YBreqport. 
Lyme, —— ——— 
Pebarmonth. 
_—_ Mr Portland. 
Pomnth —-—} | 
Lulwort h, 
(Swaniage. 
Unrarchaw. 
( Chriſtchurch, 
Southampton, — 4 | Trtinington. 
: Tarmouth, 
Cowes. —— 
Newport. 
\C Portſmouth, ——Emſworth. 
| Pagham Point, 
\\ Arundel. —> 
Selſey. 
Shorham,———— —Brighthempſten. 
Few Haven. 
Chi h & Lews . FIG l 
icheſter.— | Seaford. 
| Pemſey.  enmeop non renee 
Haſtings. - | — 
| C Winchelſea. 
Rye. —— Lyd. 
t Rumney. 
\Cayr h. A tO ——_—__— —_ 


Ii 3 Sandwich, 
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Cuſtoms; 


Ports; Members. 


'F Dover, —— i 
| > Deal. 


Rumſeate. 
Maroet, 


Unbiſtable. 


Sandwich.=—— 5 


Fever ſham. . I 


Alton, on 


Quinborough, 


.LRocheZter. —— 


Note, All the Ports and Havens in England are inf 
Corpus Comit* , and that the Court of Admiralty cannot 
hold Juriſdiction of any thing done in them. Holland's 
Caſe, Earl of Exeter, 30 H.6. And becanſe he held Plea 
in the Admiralty of a thing done izfra Portum de Hull, da- 
mages were recovered againſt him two thouſand pounds, 
Pide Mich. 12 Fac. C. B, Greenway verſus Barber , Goabols 

260, 261. 
4d Portus ia- INX- 10 regard that the Port of Zondon is of great con- 
ſtaurgtionem, Cern in relation to the Cuſtoms, the extent and limits of 
-_ oo n the ſame Port is by the Exchequer ſetled, which is declared 
fro wats bda- to extend and be accounted , from the Promontory or 
t5 loci conferne Point called North-Foreland in the Ifle of Tharnet, and from 
operas debent, thence Northward in a ſuppoſed line to the oppoſite Pro- 
lib.7. C-dt oper. montory Or Point called the N aſe, beyond the Gurnfieet up- 
_ -1+4;2; - On the Coaſt of Eſſex, and ſo continued Weſtward through 
Santee oh: the River of Thames , and the ſeveral Chanels , Streams 
'bitur, & vet;- And Rivers falling into it, to Lendon-Bridge, ſave the uſual 
galis quod ex and known right , liberty and priviledge to the Ports of 
—_— flatione Sandwich and Ipſwich, and either of them, and the known 
ar = Al Members thereof, and of the Cuſtomers, Comptrollers, 
tie Regalibus . Searchers, and other Deputies of and within the ſaid Ports 
accenſitur. 8. 2, Of Sandwich and Ipſwich, and the ſeveral Creeks, Harbours 
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Port 0 
mittec 
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Whaer 
often 

Comn 
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ſuance 
be law 
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Brewe 
Cheſte 
Wooll 
* Cuſt 
Hou 


Porter 
Bear 1 
+Sabb. 


Wiggo, 
Toung. 
Ralpis 
* Dice 


Smart 
+Some 
Lyon . 
Butol 


Hamo 
* Gau 


and Havens to them or either of them reſpectively belong- 
ing within the Counties of Kezr or Eſſex. 

X. And inregard that when Ships did come up tothe 
Port of London, there uſed to be very great Frauds com- 
mitted by a promiſcuous kind of ſhipping and landing of 
Goods and Merchandizes at ſeveral blind or unknown 
Wherfs and Keys, by reaſon of which his Majeſty was 
often defeated of his Cuſtoms, it was provided that a 
Commiſſion might iſſue forth out of the Exchequer to aſcer- 
tain all ſuch Wharfs, Keys, or other places as his Maje- 
ſty by virtue of ſuch Commiſſion ſhould appoint, in pur- 
ſuance of which his Majeſty hath been pleaſed to allow to 
be lawful Keys, Wharfs, and other places for the lading 
or landing of Goods, . 


Brewers Key. 
Cheſters Key. 

Wooll Dock, <* Some Stairs on the Welt ſide thereof are 
* Cuſtom- declared not to be a place for ſhipping or 
Houſe Key. © lading of Goods. =_- 
Porters Key, I T Excluding the Stairs there, which are de- 
Bear Key. clared no lawful place for ſhipping, or 

+Sabbs Dock, landing of Goods or Merchandize. 


Wiggons Rey. 

Youngs Key. } * The Stairs there declared unlawful fot 
Ralphs Key. ſhipping.or landing of Goods or Mer- 
* Dice Key, LC, Chandize. 


for ſhipping and landing of Goods and 


Smart Key, A T The Stairs there declared no lawful place 
Merchandizes, 


+Somers Key. 
Lyon Key, h 
Butolph Wharfe. ) * The Stairs on the Eaſt declared unlaw- 
Hamons Key. ful for ſhipping or landing of any 
* Gaunts Key, \, Goods, &s6. 
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'COne other place betwixt Cocke Key and 

| Freſh Wharfe , called part of Freſh 

{ocks Key. we Wharfe, the Stairs are declared to he 
; | unlawful for ſhipping or landing of any 
7 RS | 


Freſh Wharfe, | 


'fTobea common open place for the land- 

ing or bringing in of Fiſh, Salt, Vi- 

- Ctuals, or > gag ſorts, and all 

Io | Native Materials for Building , and 
Billingſgate 5 for Fruit (all manner of Groce,y Ex- 
: cepted,) and for carrying out of the 
' ſame, and for no other Wares or Mer- 
|'T chandize, 


{{ May be allowed a place convenient for 

landing of any kind of Corn bought or 

: .. .-| Provided for Proviſion or Victualling 
Bridge-Houſe m3 of the City of London, and not upon 
þ Sout war RK - aty priyate-or particylar perſons ac- 
> 0d y 3 count ,* and for no other Goods or 
Merchandize. | 


NT. It may be lawful for any perſon to ſhip or lade into 
any Ship or Veſſel on the River of Thames bound over Seas, 
Horſes, Coals, Beer, ordinary Stones for Building. Fiſh 
taken mo of his Majeſties Subjects, Corn or Grain , the 
Duties being =_ » and Cocquets and other lawfu! War: 

e 


rant duly paſſed for the ſame. 


/ ., Solikewiſe Deal-boards,; Balks, and all ſorts of Maſts 


and Great Timber may be'unſhipt and laid on Land at any 
place between Lyme-houſe and Weſtminſter, the Owner firlt 
paying or compounding for the Cuſtoms, and declaring 
at what place they will Jand them before he unſhips them, 
and upon Licence had and in the preſence of .an Officer 
they may unlade them ; -otherwiſe they incur a forfeiture. 


Book IL. 


CHAP. [Aa 


Paovitions and Allowances made notwith- 
' flanding the ſeveral Clauſes in the 
' ' Hts foz the Cuſſoms, 


f. Cuſtom to be paid for no more 
than is landed ; and when Bulk 
ſhall be broken. | 

MI. Of. Goods Imported and Export- 
ed, what of the Cuſtoms ſhall be re- 
paid back, and by whom; and of 
the things requiſite in the ſame. 

TII.: Of Agreement or Contratfts made 
or to be made for the importing 


and exporting by way of Compoſe | 


tion ratified. 

IV. What Allowances to be made to 
the Exporters of Wines. 

V. Of Exporting of Spaniſh 00/3 
where the ſame may be done. 

VI. Of Currans Exported, what Al- 
lowances ſhall be made, and to 
whom, as well to Dentzens as Fo- 
TULgnters. 

VII. Goods zmported not finding 
Market after a year 5 Wine expor- 
ted diſcharged of Cuſtom. 

VIII. what Allbwances are to be 
made for Leakage. 

IX. what ſhall be accounted Leak- 
age. 

RX. wines proving unmerchantable, 

- what allowances to be made. 

XI; Tabaccoes receiving detriment 

* or damage in the Importation, 
what allowances to be made. 

XII, Strangers paying double Sub- 

* fldy , where they ſhall pay double 
Cuilom.:: 

XIII. Of times and places lawful to 
unlade ,, and Officers duties then 
attendant to be preſent. 

XTV. York, New-Caſtle, z:4 Hull 


* men where Cuſtomefiee, and for | 


whats:,... , + - 


XV. Exeter and other Weftern 
men , what free Subſdies ſhall be 
allowed in. 

XVI. woollen , whether new or old, 
what allowances ſhall be made in 
Cuflom or Subſidy. 


| XVII. Allowances of 5. in the Hun« 


 dred for all other Goods. 

XVIIE. The Cujlomers and other 
Officers Dutiss in reference to at- 
tend their ſeveral Duties in the 
Cuſtoms. 

XIX. Of Ofcers their Duties, and . 
the puniſhments where made on 
complaint. | 

XX, The ſeveral Duties of London 
how preſerved. 

XXI. The like for other Cities for 
thoſe Duties granted or taben for 
publick good uſes. 

XXII, mhere Ships may be viſited 
and the Officers duty relating to 
the ſame. ; 

XXIIL. Timber to be rated, and in 
what manner must pay. 

XXIV. Prevention in Extortiou of 
Cuſtomers and Officers, and on 
what pains and penalties. 

XXV. Where Fees for Cocquets and. 
Certificates ſhall be paid altoge- 
ther, and where he (hall detain his 
own Cocquet till the Veſſel has 
broke ground. $2 

XX VI. where the ( ffictrs and Cu- 

flomers ſhall allow and make good 

to the Merchants the Algier Dity 
and all other allowances , and no 
other Impoſition or Duty required 
by the Book of Rates, (hall be requie 
red or paid, , XXVIL if 


Vide Cap. 14+ 
what are law- 
ful places of 

landing. 


Cobe 12. part, 
fol. 17, 18. 


Fogaſſaes Caſe. 
Plowden. Com. 


fol. 9. 
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XRVII. If Goods ſhall happen to be | priviledgedVeſſelsſubjeft to ſearch. 

taken by Enemits or Pirates, or |NXIX. Of Allowances to be mad, 

.wreckt, and what allowances ſhall | and of ſhipping out leſſer quanti- 

be paid. ties than are contained in the Cer. 

RXVIIL Ships of War and other Ns, what operation the ſame 
aUes 


ol Ss Merchant ſhall have free liberty to break Bulk 
in any Port allowed by Law, and to pay Cuſtom 
and Subſidy for no more than he ſhall enter and land ; Pro- 
vided that the Maſter or Purſer of every ſuch Ship ſhall 
firſt make declaration upon DIath before any two Principal 
Officers of the Port of the true contents of his Ships la- 
ding , and ſhall likewiſe after declare upon his Oath , be. 
fore the (uſtomer, CollefFor, Comptroller, Surveyor ,, Or any 
two of them at the next Port of this Kingdom where his 
Ship ſhall arrive, the Quantity and Quality of the Goods 
landed at the other Port where Bulk was firſt broken, and 
to whom they did belong. 

A Merchant brought eighty Tun of Bay-Salt by Sea to 
aPort in England, and out of that Ship fold twenty Tun, 
and diſcharged the ſame into another Ship then riding at 
the ſame Porr, but the twenty Tun were never actually put 
on ſhore, and for the reſt, being ſixty Tun , the Maſter 
agreed for the Cuſtoms and put them on land z andalthough 
that that twenty Tun was always water-born , and never 
were put on ſhore , yet adjudged they ought to pay ; the 
reaſon was, for the diſcharging them out of the Ship, 
amounts as much as to the laying them on Land, the ſame 
being done in Port ; for otherwiſe the King would meerly 
be defrauded. But if a Ship is carried in by ſtorm, and to 
preſerve the Veſſel part is landed before the Duty paid, 
yet this will not ſubject the ſame to a forfeiture, 

II. All Foreign Goods and Merchandizes ( except 
Wines, - Currants , and wrought Silks) firſt Imported, 
ſhall be again Exported by any Eg; Merchant within 
twelve months, and ſuch Merchant or Merchants as ſhall 
Export any ſuch Foreign Goods or Merchandizes (except 
as before is excepted) ſhall have allowance and be repaid 


by the Officer which received the ſame, the one moity of 


the Subſidy which was paid at the firſt importation of ſuch 
Goods or Merchandizes ,. or any part thereof, ſo as due 


proof be firſt made by Certificate from the Officers of = 
n ; F ue 
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| , 
due Entry and payment of the Cuſtom and Subſidy of all 


ſuch Foreign Goods and Merchandizes inwards with the 
CE Oath of the Merchants importing the ſame, affirming the 
JW truth thereof, and the name of his Majeſties Searcher , or 
Under-Searcher in the Port of Londen, and of the Search- 
er of any other the Out-Ports;, teſtifying the ſhipping 
thereof to be Exported ; after all which duly performed 
in manner before expreſſed, the moity of the Subſidy firſt 
yaid inwards, ſhall without any delay or reward be repaid 
unto ſuch Merchant or Merchants who do export ſuch 
Goods and Merchandizes,within one month after demand 
thereof, as alſo the whole additional Duty of Silk, Linen, 
and Tabacco, as before is directed. ; 
[f the Officer ſhall refuſe to pay , (admitting there was 


no Relief had by way of complaint) whether the Mer: I H 7- 


chant Exporter may not bring an Action againſt him u 


- 


II. And if there be any Agreement now in force, which 
was formerly made by the late Commiſſioners of the Cu- 
ſtoms and Subſidies , with the Merchants Strangers or 


| p: 
J on the Debt created in Law, as he that hath a Tally may May 


$99s 


their FaCtors, or ſhall hereafter be made by any Commiſ: 


ſioners or Farmers of the Cuſtoms and Subſidies, or any 
other power (except by conſent of Parliament) with any 
Merchant or Merchants Strangers or Factors for any Fo- 
reign Goods and Merchandizes , to- be brought into the 
Port of London, or.any other Port or Haven of this King- 
dom of England, or Principality of Wales, and to be Ex- 
ported again by way of Compoſition ; all other Merchants 
being his Majeſtics Subjects ſhall be admitted into the 
ſame Compoſition , and not be excluded from any other 
priviledge whatſoever granted to the — by any pri 
yvate agreement or compoſition, under the ſame condition 
and with the ſame reſtriction as ſhall be made with the 
Merchant Stranger. | 

IV. Every Merchant as well Enghſb, as Stranger that 
ſhall ſhip and export any kind of Wines which formerly 
have. paid all the Duties of Tunnage inwards, ſhall have 
paid and allowed unto them all the Duties of Tunnage 
| paid inward, except to the Engliſhman 205. per Tun, and 
the Stranger 25s. per Tun,upon due proof of the due Entry 
and payment of Tunnage inwards and of the ſhipping 


thereof 


342 Culfoms, Book IT, 
thereof to be Exported to be made as above. 

V. If any Merchant, Denizen or Stranger ſhall Export 
any Spaxiſh or Foreign Wooll, he ſhall have liberty ſoto do 
with this further condition, That ſuch Spaniſh or other 
Foreign Woolls whatſoever be not Exported in any other 
Ship or Veſſel whatſoever, with intent to be arrived be. 
yond the Seas out of the Kingdom of England and Domi- 
nion of Wales, than only in Enghſh Shipping , upon pain 
of Confiſcation. | | 

VI. Every Merchant, as well Engl:ſb as Stranger, which 
ſhall ſhip or Export any Currans which formerly were 
_ duly entred, and paid the Subſidy and Cuſtom inwards, 

ſhall have allowed and repaid unto them reſpectively all 
the Cuſtom and Subſidy paid inwards for the ſame, except 
I 5. 6d, for every Hundred weight to the Enghſh, and 
Is. 8d, and one half penny for every Hundred weight to 
the Stranger , upon due proof of the due Entry and pay- 
ment of the Cuſtom and Subſidy thereof inwards, and of 
the ſnipping thereof to be Exported to be made as in the 
ſecond Article, 

VII. If any Merchant having duly paid all Duties in- 
wards for Foreign Goods, and in regard of bad ſales ſhall 
be enforced to keep the ſame or any part thereof in his 
hands afcer the ſpace of a year ſhall be elapſed ; in this 
caſe he or any other perſon is to be permitted-to ſhip the 
ſame out for parts beyond the Seas, if they think fit, with- 
out payment for any Subſidy for the ſame outwards, upon 
due proof that the ſame was duly entred , and Subſidy 
paid inward. | | 
. VIIE. Every. Merchant bringing in any ſott of Wines 
into this Kingdom by way of Merchandize, and ſhall make 
due Entries of the ſame in the Cuſtom-houſe , ſhall be al. 
lowed 12 per Cent. for Leakage. 

IX. Every Hogſhead of Wine which ſhall be run ont 
and not full ſeven inches, ſhall be accounted for outs, and 
the Merchant to pay no Subſidy for the ſame. 

And by ſome is conceived that no Freight ſhall be paid 

Boyce vers" Cole for the ſame, but the Merchant may fling them up to tlie 
_— Coe 4p" Maſter for-Freight, but that ſhould ſeem hard, for 0»: con- 
reg FO far any fault in the Maſter , but the ſame may be in the 

Cask, or in the ill towing (the Maſter by cuſtom having 
no charge of the ſtowing of Wines, eſpecially French, - 

"= the 


12 C4r1.2.C.32. 
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I Goods between the Tower of London and London-Bridge, 


Cuſſoms, 
the ſame belongs to certain Officers beyond Seas from 
whence they are imported) beſides the Goods, be they em- 
pty or full, take up Tunnage in his Ship, and ſhould all the 
Wines on ſhip-board have the ſame misfortune, it would 
ſeem hard.z however, it is pity opinion in this caſe ſhould 
amount to a Jaudable cuſtom. 

X. If any Wines ſhall prove corrupt and nomerchanta- 
ble, and fit for nothing but to diſtil into hot Waters, or 
to make Vinegar, then every Owner of ſuch Wines ſhall 
beabated in the Subſidy according to ſuch his damages in 
thoſe Wines by the diſcretion of the Collectors of the Cu- 
ſtoms and one of the Principal Officers. 

Xl. If” any Tabacco or other Goods or Merchandize 
brought into this Kingdom ſhall receive any damage by 
ſalt water or otherwiſe, ſo that the Owner thereof ſhall be 
prejudiced in the ſale of ſuch Goods, the principal Off 
cers of the Cuſtom-houſe, or any two of them, whereof 
the Colletor for the time being to be one, ſhall have There 3 
power to chuſe two indifferent Merchants experienced in pj a1. 
the values of ſuch Goods , who: upon viſiting of ſuch cygom-bouſe, in 
Goods, ſhall certifie and declare upon their Corporal which there is 
Oaths firſt adminiſtred by the ſaid Officers, what damage 3 general va- 
ſuch Goods have received , and are leſſened in their true _— on all 

. : . S, among 
value ; and according to ſuch damage 1a relation to the pj Tanac- 
Rates ſet on them in the Book of Values, the Officers are co is there va- 
to make a proportionable abatement unto the Merchant lued. 
or Owner of the Subſidy due for the ſame. 

Xll. All Merchants Strangers who according to the Nor can ſuch 
rates and values ſet in the general Book of Values and Merchants 4 
Rates, and do pay double Subſidy for Lead, Tin, Woollen {0 &0 1. 
Cloth, ſhall alſo pay double Cuſtom for Native Manufa- yefore they 
Cures of Wooll; and the ſaid Strangers are to pay for all have agreed 
other Goods as well inwards as outwards, rated to pay for the Cu- 
the Subſidy of Poundage, three pence in the pound, or CO 

| : g Char- 
any = Duty payable by (hart Hercatoria, belides the ,, 1,.2:oia, 
Subſidy. | 

XIII. That the Merchants Trading into the Port of 
Londen have free liberty to lade and unlade their Goods 
at any lawful Keys and places of ſhipping * and lading of oa wy ” | 
and between Sun-riſfing and Sun ſetting from the Teath 


day of September to the Tenth day of March; and _—_ 
| the 
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the hours of Six of the Clock in the Morning, and fix of 
. the Clock in the Evening, from the Tenth day of arc þ 


to the Tenth of September, giving notice thereof to the re. 
ſpective Officers appointed to attend the lading and unl:- 
ding of Goods ; and ſuch Officer as ſhall refuſe upon due 
calling to be preſent, he ſhall forfeit for every default 51 
the one moity to the King, the other to the party a 
grieved, he ſuing for the ſame. - ; 

XIV. The Merchants of York, Kingſton upon. Hull, ani 
New-Caſt le upon Tyne, and the Members thereof, ſhall be 
allowed free Cuſtom and Subſidy two of the Norther: 
Clothes and Kerſies in ten to be ſhipped in thoſe Ports in 


the name of Double Wrappers , as formerly has been there | 


allowed them. | | 

XV. The Merchants of Exeter and other Weſtern parts 
ſhall be allowed free of Subſigies one Perpetanac in Ten for 
a Wrapper , and three Devens Dozens in Twenty for Wrap 


pers , the ſame to be ſhipped out of the Ports of Exeter, i 


Plymouth, Dartmouth, Barnſtable, Lyme Regis, or the Mem: 
|  _ bers thereof. | ; 
Note, That all XVI, All Merchants tranſporting any ſort of Woell:z, 
theſeſeveralal- yhether new or old Drapery, as alſo all Bayes and Cortors, 
—_— a. ſhall be allowed one in ten for a Wrapper free of Cuſtom 
Parliament, but and Subſidy. | 
purely his Ma» XVII. Every Merchant ſhall be allowed upon all other 
zjeſtics gracious Goods and Merchandize appointed to pay to any the Sub 
and volumary fjdy of Poundage according to the-Rate in the Book of Va 


gift and benig- lues, to be imported, 5. in the Hundred of all the ſaidSub Þ 


> ſhes» ono ſidies of Poundage fo appointed to be paid. 


ing the Mer- XVIII. The Officers who ſit above in the Cuſtom-houl: 
chants and of the Port of Londor , ſhall attend the ſervice of their i 


Trade. veral places from nine to twelve of the Forenoon, an 


one Officer or one able Clerk ſhall attend with the Book 
in the Afternoon during ſuch time as the Officers are ap 
pointed to wait at the Waters fide, for the better deciding 
of all Controverſies that may happen concerning Mer 
chants Warrants, all other the Officers of the Out-Ports 
ſhall attend every day in the Cuſtom-houſe of every reſpe 
tive Port for diſpatch of Merchants and Ships , betweet 
the hours of nine and twelve ; and two and four in tlic 
Afcernoon. . Ky 
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XIX. Every Merchant making an Entry of Goods ei- 
ther inwards or outwards, ſhall be diſpatched in ſuch or- 
der as he cometh; and if any Officer or his Clerk , ſhall 
-F cither for favour” or reward put any Merchant or his Ser- 
I vant duly attending and making his Entries as aforeſaid, 
WY to draw any other Reward or Gratuity from him than is 
- BY limited in the Act of T#nnage and Poundage, and the gene- 

ral Book of Values, if the Maſter Officer be found faulty 
| BS herein , he ſhall upon complaint to the Chief Officers of 
« I the Cuſtom-houſe be ſtrictly admoniſhed of his Duty ; but 
:[ if the Clerk be found faulty therein, he ſhall upon com- 
1 plaint to the faid chief Officers be preſently diſcharged of 
: | his Service , and not permitted to fit any more jn the Cu- 

ſtom-houſe. ' | 
$ XX. The Lord Mayor, Commonalty and Citizens of 
WY the City of London, their Officers or Deputies for and 
- BY touching Offices of Package, Scavage, Baleage or Portage of 
; BY any Goods or Merchandize of Aliens, or their Sons born 
- BY within this Kingdom or unfreemen , Imported or Export- 

ed into or out of the City of Zoxdor or the Liberties or 
, | Ports thereof unto or from the parts beyond the Seas, for 
, BY or concerning the receiving or taking of any Fee or Rates 
1 BY heretofore uſually taken, for or in reſpect of the ſaid Offi 
ces, or any of them might and may receive and take the 
ſame, any thinginthe ACT of Tunnage and Poundage, 
or any other Act or thing to the contrary notwithſtand- 


j 


. AS. A. Xx.}_ 


ing. 
Jxt, All ancient Duties heretofore lawfully taken by 
BY anyCity or Town Corporate their Farmers, Deputies or 
c BY Officers, under the name of Town-Cuſtom , or the like, 
© BY for the maintenance of Bridges, Keys, Harbours, Wharfs, 
(By or the like, ſhall and may be received and enjoyed as for- 
BY merly, any thing in the ſaid At, or any other Act to the 
BY contrary in any wiſe nor obſtante. 
p XXl. The Under-Searcher or other Officers of Graveſ- 
BY cr:d have power to viſit and ſearch any Ship outward bound, 
5 BY but ſhall not without juſt and reaſonable cauſe detain any 
BY Ship under colour of ſearching the Goods therein laden 
1 above three Tides after her arrival at Graveſend, under 
1: pain of loſs of their Office, and rendring damage to the 
Merchant and Owner of the Ship, and the Searcher or 


\ BY Officer of the Cuſtom-houſe in any of the out-Ports having | 
| power 


Cuſtoms. 
power to ſearch and viſit. any Ship outward bound, ſhall 
ndt without juſt and reaſonable cauſe detain ſuch Ship 
under colour of ſearching the Goods therein laden aboye 
one Tide after the ſaid Ship is fully laden and ready to ſet 
fail, under pain of loſs of the Office of ſuch offender, and 
ogy, irony... to the Merchant and Owner of the 

Ip. (. 

| XXIUL All Timber in balks which ſhall be of 8 inches 
fquare or upwards that ſhall be imported or brought from 
any part beyond the Seas into the Realm of England, Do- 
minion of Wales, Port and Town of Berwick, or any of 
them, ſhall be rated according to the meaſure of Timber 
the foot ſquare 3 4. for the value thereof, and according 
to that rate ſhall pay for Subſidy 12 4. in the pound accor. 
ding to Poundage; and all under 8 itiches ſquare, and 
above 5 inches ſquare, ſhall pay for Sublidy according to 
the rates mentioned in the Book of Rates for middle 
Balks, and all of 5 inches ſquare or under ſhall pay accord: 
ing to tho rate of ſmall Balks, 

XX1V. For avoiding of all oppreſſions by any the Off 
cers of the Cuſtoms in any Port of this Kingdom, in exaCt- 
ing unreaſonable Fees from the Merchant by reaſon of any 
Entries or otherwiſe touching the ſhipping or unſhipping 
df afy Goods, Wares or Merchamdirze, it is ordered, That 
no Officet, Clerk or other belonging to any Cuſtom; houſe 
whatſoever, ſhall exa&, require or receive any other or 
greater Fees of any Merchant or other whatſoever , than 
ſuch as are or ſhall be eſtabliſhed by the Commons 1n Par- 
Tiament aſſembled; and if any Officer or other offend con- 
trary to this Order , he ſhall forfeit his office and place, 
and = forever after uncapable of any office in the Cuſtom- 
houſe... | ES he | 

XXV. All Fees appointed to be paid unto the Cuſtomer, 
Comptroller, Surveyor , or Shkrveyor General 11 the Port of 
London , for any Cocquets or Certificate outwards, ſhall 
be paid altogether in one ſumm to that Officer from whom 
the Merchant is to have his Cocquet or Certificate above 
in the Cuſtom-houſe; and after the Merchant hath duly 
paid his Cuſtom and Snbſidy and other. Duties above 11 
the Cultomi-hovſe, as is appointed above by the Book of 
Rates, he is to be maſter of and keep his own Cocquet or 


Certificate until he ſhall ſhip ont his Goods fo entreg 
| Vhends 
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Book 10. Cuſtoms. 
whenas he is to deliver the ſame to the Head. Searcher, or 
his Majeſties Vnder-Searcher in the Part of London or 
other Ports ,, together with the mark and number of his 
Goods. 

XXVI. The Offcers of the Cuſtom-houſe for the time 
being ſhall allow and make unto all perſons all ſuch Monies 
as are Or ſhall be due unto them for the half Subſidy, and 
alſo the Algier Duty of Foreign Goods formerly Exported 
now due and unpaid. 

The Duties and Sums of Money appointed to be paid 
by the At of Tunnage and Poundage paſled this Parlia- 
ment, and by the Book of Rates therein mentioned, and 
no other ſhal] be paid to his Majeſties Officers during the 
continuance of the ſaid Act upon Goods imported and ex- 
ported , by Law, Statute or Uſage to the contrary” not- 
withſtanding. Nevertheleſs the duty of Prizape and But- 
| lerage, and the duty of 124. of every Chaldron of Sea- 
Coal exported from Newcaſtle upon Tyne to any other Port 
or Ports of this Realm, ſhall be continued. 


XXVII. If any Merchant Denizen born ſhall happen to 29 £4. 3. cap, 
have his Goods and Merchandize taken by Enemies or 13: 12 Car. 2. 


345 


Pirates at Sea, or periſhed in any Ship or Ships, the Du. © 4: 


ties being either paid or agreed tor, upon due proof there- 
of, may ſhip out of the ſame Port the like quantity as ſhall 
amonnt unto the Cuſtom without paying of any thing for 
the ſame. | 

If the Importer ſhall pay ready money , he ſhall be allowed 
10 per Cent. for fo much as he ſhall pay down. 


XXVIII. Ships of War may be entred and ſearched for 14 Car.2. c.1 1. 


prohibited and uncuſtomed Goods, and to bring them 
aſhore tothe Kings Ware-houſes, and the Commiſſioners 
or Head-Officers may leave aboard Officers to look after 
them , that none be unladen or imbezelled, on pain of 
forfeiture of 100/. And if Goods are concealed on ſhip- 
board after ſuch time as the Ship is cleared, to forfeit 
1001, -and then any with a Writ of Aſſiſtance out of the 
Court of Exchequer to go in the day time to any place, 
and enter and ſeize, 

Goods conveyed ſecretly into Ships and carried away 
without paying the Subſidy and Duties , the Owners and 
Proprietors forfeit the donble value , except Coals, which 
only forfeit the double Cuſtom and Duty. 

K k XX1IX. There 
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* Pey Letters 


Cuſſoms. 


XXIX, There are allowances to be given Merchants for 
defeCtive and damaged Goods of 5 per Cent. on all Goody 


imported, and 12 per Cert. on all Wines to be allowed up. 


on Debentures z but if they ſhall ſhip out leſs than is in the 
Certificate, then the Goods therein mentioned , or the 
value thereof ſhall be forfeited , and the Owner or Mer. 


chant ſhall loſe the benefit of receiving back any of the 


Subſidy : and Goods ſhipped out are not to be landed again 
in England, on pain of forfeiture of thoſe Goods. 

All Goods coming out of or carried into Scotland by 
Land, ſhall paſs through Berwick or Carl;fle, and pay Cu. 
{toms as others, on pain of forfeiture. 

And although that by this Act there are many allowan. 
ces to be made, eſpecially Merchants Denizens , yet the 


Parliament have ever been ſo careful as to bound the ſame, 
that is, it ſhall be ſuch who trafhck in Ships ; (which are 
indeed the Bulwark of this Ile) and therefore if ſuch Mer. W 


chand1ze ſhall be tranſported ovt in any Galley or Carack, 
they are obliged to pay all manner of Cuitoms , and all 
manner of Subſidies, as any Alien; but in regard that 
Herring and Fiſh are, and have been accounted one of the 
principal Commodities, and generally finds a vent or Mar- 
ket in thoſe Kingdoms and Countries that uſually imploy 


ſuch ſort of Veſſels, thoſe Commodities may be trail 
| Territc 
| referer 


Ported in them as well as Ships from any Port or Harbour 
within this Realm, without paying any Subfidy or Pound: 


age for the ſame; but then ſuch Fiſh muſt be taken by th: 


Natives of the Kingdom, and tranſported by them, other: 
wiſe to pay as Aliens. 

And whereas all manner of Woollen Clothes, as well 
white as coloured, unrowed, unbarbed, and unſhorn, and 
not fully dreſſed , are prohibited by Law to be tranſport 
ed, His Majcſty was graciouſly pleaſed to grant * unto 


Patents bearing F-ances Counteſs of Portland as well for her Alliance in 


Date 24. of 
Feb. 27 Cate 2. 


blood, asalfo for the many Croſſes and Calamities which 


ſhe hath ſuffered by the loſs and death of her neareſt Relz 
tions, in his Majeſty and his Royal Fathers Service , full 
power for one and thirty years , to licenſe the tranſport 


Ing of ſuch Goods, ron obſt ante ſuch prohibitory Laws, the 


which is now put in Execution by agreement, and Compo- 
ſition with her Deputies at the Cuſtom-houle. 
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CHAP. NXVL 


Df the Right of Paſage , of impoſing on the 
Perſons and Gods of Strangers fox 
paſſage though the Seas, 


1, of the Right of harmleſs Utility ex-| Goods and Merchandizg. 


cepted tacitly in the primitive do- | IV. If Paſſage admitted , whithei 

minion of things. Tribute or Toll may be zmpoſed. 
IL, where Paſſage ought to be open, | V. Where Impoſition may lawfully be 

and where the ſame might be im- | laid, and for what cauſes 5 and of 

plicitly provided for in the firft | the Kyngs Prerogative in that 

znſiitution of Property, and under | point. 

what Cautions. VI. whether lawful to ſlay in others 


{ 11. of the ſame right in reference tol Country, and to build for a ſeaſon, 


pars in the foregoing three Chapters obſerved 
ſomewhat of {(»/toms and Impoſitions laid de fatto 
within the Realm, and that by Acts of Parliament, or 
the conſent of the three Eſtates, it may not ſeem amiſs to 
inquire what Impoſition the King of his Prerogative may 


| impoſe on Strangers and their Goods paſling through his 
| Territories and Seas; and in that to inquire of the ſame in 
! reference to Perſons and Goods, 


Beſides the right of neccflity which ſeems to be except- 


! <d inthe firſt Inſtitution of Dominion, there is another 
| Relique of old Communion , namely, the Right of harm- _ | 
leſs Utility : For why ſhowld not one (faith Gero ) when Cite dt Office ts 


withont his own detriment be may communicate to another 
in thoſe things that are profitable to the Receiver , and to the 


Giver not chargeable. Therefore Seneca faith , Jt cannot Sen. de Benef.q4 
be called a benefit to give leave to another to light his fire by SYMP. 7+ 
yours, Weread in Plutarch, it isnot Jawfal to ſpoil our 


Victuals when we have more than enough, nor to ſtop 
nor hide a Fountain when we have drunk our fill; nor to 
aboliſh the Way-marks either by Sea or Land which have 
been uſeful tous: So a River as a River is proper to that 
Prince or that Lord, or that People within whoſe Domi- 
on or Royalty it runs, and they may make a Mill on it, 
(unlefs it be common as a High-way) and may take what 

Kk 2 Fiſh 


- bh 
wir gr Sap SBS. 5. £ as; 
<4 ==: z=t= => 


EE ECT ACE 767 ELD . EL 
———— we 


[2 fl 
KN 4 (1300! 


I - 
———— Ml - a — — — — - <a - - I = 4 
== Re Dog I Ig ng ra ge 


- _ CE nn OT. . 
RT 


Of Paſage. Book II. 


Fiſhthe River yields, but the ſame River as a running wa- 


ter remained common as to drinking or drawing of it, 
notwithilanding as to the Fiſhing , and the like, it may 


be peculiar. 
Il. Again, Lands, Rivers, nay if any part of the Sea be 
come into the Dominion or Property of any People, it 


ought to be open to thoſe that have need of paſſage for juſt 
cauſes, namely , being expelled by force out of their own 


Bald. 3. corſ». Country they ſeek void places, or becauſe they delire 


293» Commerce with remote Nations : The reaſon here is the 


Rear 1 1. ame which hath been mentioned * elſewhere , becauſe 
Se. Zo CO 4» 
(nds ks uſe+ which profits theſe, and hurts not thoſe ; and there. 
$i ating 6 -,, fore the Authors of Dominion are to be ſuppoſed willing 
windicatio,ait, Tather to have it ſo, than that ſuch a reſtriftion which 
x44; poſſit no- Perhaps in the end may deſtroy Society : however this 
Ceres hath its quantum: for though harmleſs paſſage may be ex. 


cepted in the firſt Inſtitution of Dominion, yet that is to 


be underſtood when leave is granted : and though fear of Þ 


the multitude which is to paſs, cannot take away that 
Plutarch re- 


aid the L27ed?- they have any probable or any reaſonable cauſe interdi( 


—— their paſſage till ſecurity or Hoſtages are pledged for their 


Corinth , being Peaceable paſſage, nay without declaring their reaſon may 


reprehended interdict them abſolutely any manner of paſſage, if there Þ 
. be any other way to paſs in ſafety ; and: therefore at this 
th4ans for not 424 by the Laws of Eneland* , the King may interdict any} 
Nation or People whatſoever to paſs through his Seas with F 


by the Corin- 


asking leave of 
the City : Nam | 
& qui fores a- Out leave firſt obtained to that purpoſe, and may vilit all 
lienas pulſat, Ships, be they of War or of Traffick that ſhall occur or 


n0 putrat niſs he in the ſame, 

domins permiſ- | 

ſu: ac vos, inquit, Cleoneorum &* Megarenjium fores non pulſaſtis ed per ſregiſtzs , cenſents 
omni patere debere plus valentibus. However paſſage is and muſt be requeſted ; bur in 
lieu of thar, the ſtriking of the Flag, and lowring the Top-fail is in roken of that Right 
due to His Majeſty 1n the Briti/þ Seas. * Vide lib. 1. cap» 4+ Vide Mr. Selden Ma 
Clauſum. 


TTharis,by the 
Laws of Na- 


oucand theſe of Countries may. 0 


III. Nor is paſiage only due to perſons, but to MerchanÞ 
dize alſo; for no man hath Right + wilfully to obſtrut | 
ture, bur the the way of Commerce to any Nation with any other thats 
Laws of Nati- remote, becauſe the permiſſion of Trade is for the interel: Þþ 


Dominion might be introduced with a reception of ſuch 


Prince his Right throvgh whoſe Territories or Seas they | 
Jares, Thar cy- £O ; - yeT It follows as naturally that in the Inſtitution of Þ 
#*:0n going to ſuch liberty that Prince or People may provide, and if F 
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Book IL. Df Paſſage. F - - 
of humane Society, and is not diſcommodious to any one, _ 
and to that purpoſe Philo ſpeaks: Or the Sea all Ships of PÞ3l0 in Lygate 
burden ſafely paſs according to that Right of Commerce which Capt 

i between all Nations ariſing from the deſire of natural Society, _ _ _ 
while they ſupply one another mutually with what the one want- rrogrn iy pour 
eth, and the other can Fare ; for envy hath never invaded either ;0ae* Ca 
the whole World , or the greater parts thereof, And Plutarch tatem ad mutuz 
ſpeaking thus of the Sea: This Element hath made our life Commercia nobis 
ſociable and perfett, that otherwiſe would be wild and without _ -- ena 
corresondence \, it ſupplies our wants with mutual aid, and > an or” an 
by exchange of things needful, it procures fellowſhip and friend- tum atiorum ad 
jbip. And the wiſdom of God is highly to be admired, alios commean- 
who hath not granted all things to every Land, but hath ##%us adferret , 
diſtributed his gifts to ſeveral Countries, that men having "um 2. 
need of ene another , might maintain Society for their ,,,* hin: = 
common good ; therefore hath he endowed Man with run difpoſuit. 
knowledge and underſtanding to invent and build Ships, Deus , ad mun- 
to govern and guide them by thoſe Lamps of Heaven and 4% tanquans 
other Inſtruments of his Divine Wiſdom , enabling there- —_ _ h, 
by the Merchant to convey to all what any place affords : þb;tantes cye- 
according to that of the Poet, bro nos invicens 


Inv : 
What Nature any Land denied, pen 71m igl 
By Navigation 3s ſupplied. quiſque alters 
communicans 
viciſim, commode acciperet res apud illum abundantes 3 ac fic exzguan tenens terre partem, 
ita tanquam ſs teneret univerſam, frutrttur eis que orbis ſunt bouis. Ticet itaque; tunc 
tanquam in communz menſa convivarum unicuiqz ea que (ibi oppoſita dare alters longius ac- 
cumbentz, as contra que apud ipſum ſunt accipere manu tantum extenta. 


But as the Sea is free and open for Traders, yet never- 
theleſs the Paſſengers are ſubjeCt to ſuch Reſtriftions,Laws 
and Ordinances as thoſe Soveraign Princes ſhall make of 
force in thoſe places where they have an acceſſion of Pro- 
perty or Soveraignty. 

IV. But admitting that ſuch free paſſage may be grant- 
ed, as above, whether Tribute may be impoſed by him 
that rules the Land, upon Merchandize paſſing by Land 
or by River, or by part of the Sea , which may be called 
an Acceſſion of the Land, (that is, the place through which 
they paſs, is as much under the abſolute Juriſdiction of 
the Prince, as the very Land it ſelf) certainly whatſoever 


Burdens have norelation to the Merchandize, no equity 
ſuffers 
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F 7'Y & fol. 63. 
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.Of London. 


Vide the Plea 
of the Venetiau 
Lawyers at the 
end of Mr. Sel- 
deu's Mare 
Clauſum. 


Pereg. lib. 1. de 
Fure Fiſci, 
C4Þe Le NUN 22% 


the Commonwealth, be exaCted of Paſſengers. 

V. Nevertheleſs,if either to ſecure the Paſſengers Goods 
and Veſſels from Pirates and others, or for the EreQting 
of Beacons, Light-houſes, and other Sea-marks, and ſuch 
like, * there indeed ſome compenſation may be laid upon 
the Commodities or Ships paſſing through, ſo that the 
meaſure of the cauſe be not exceeded; or as my Lord Coke 
obſerves in the caſe of the Halage-money , + it be reaſona- 
ble ; for upon that depends the juſtneſs of Tributes and 
Toll: And upon thoſe reaſons the Yenetian in the Adria- 
tick, the King of Denmark, in the Baltick Sea does deinand 
the ſame ; and the King of England may do the like in the 
Chambers of his Empire , and that by his Prerogative ; for 
the ſame is not ſo much compulſory to any to pay , but to 
them that will take benefit of ſuch accommodation. 

Les Comons pzatont que lon le Rop ſes P:ogenitozs 
do long temps baut eſtre Seigneur de Per , 4 oze eſt be- 
nus que le Roy Seigneur des Coſts de ambideux partes 
del Per , &par ceo pzatont le Kop de tmpoſer un impoſi- 
tion fur Eſtrangers paſſant purmy la mer. 

Strabo relates, That the Corenthians even from the moſt 
ancient of times received Tribute of the Commodities, 
which to avoid the compaſſing of Malta were carried by 
Land from Sea to Sea. So the Romans received a Price for 
the paſſage of the Rhyne. But this Right of impoſing on 
Ships and Goods paſling through ſome Territories is found 
cruel, eſpecially when they muſt paſs through the Terci- 
tories of a powerful and fierce People, then it is heavy to 
the Merchant to compound, for it's often done on hard 
and grievous terms. 

VI. Again, to ſtay ſome time for health ſake, or for 
any other juſt cauſe, ought alſo to be permitted to Paſſen- 


-gers, for this too is among the innoxious utility 5 where- 


* Gervais ad 
gum loce 


T Plutarch Pe- 
Tiles 


fore Illoners in Virgil * , when the Trojans were prohibited 
to ſtay on the ſhore of Afick., is bold to invoke the Gods 
as Judges: and the complaint of the Megarerſes againit 
the eAthenians, who drave them from their Havens Þ a- 
gainſt common right , was approved by the Greeks ; ſo Chat 
the Lacedemonians eſteemed no cauſe to create a War more 


juſt : hence it is, that at this day it is held by all o_— 
at 


Df Paſſage. Book IT, 
Via Strabo,lih. ſuffers the ſame to be impoſed on the ſame; neither can 
8. & 13. 26. Poll-money put on the Inhabitants to ſuſtain the Charge of 
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That it is lawful (either in caſes of Wreck, or any other 
exigency upon ſuch Janding) for Paſſengers to build a 
Cottage or Hut on the ſhore to ſhelter them for a ſeaſon, 
though we grant the ſhore to be poſſeſt by the Inhabi- 9ccpantis enim 
tants: *Tis true , Pompornins does think there ought to be OR ST 
{ che Pretors Decree ; but certainly that extends only to guzcur cradles 
* thoſe Paſlengers that, being expulſed their own Coun quietiam 8com« 
| tries, delire perpetual habitation, and a ſubjeftion to the Mwnibus prohi= 


Government of the place where they deſire to dwell. beant. 


o»» »T aw aw \ V3 


| . 


The End. of the Second Book. 
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CHAP. |L 


Df Friexdom, Bondage, Slavery, Exile} + 
and Abjuration. | 
I. Of Freedom by the Law of Nature, | Mahometans. 


and of Bondage, Slavery , or Ca- | VII. Of 4a Servitude at this day, 
ptivity introduced by the Law of | ſtanding with the Laws of a Chrie 


S Nations. ſtian Commonwealth, | 
$11. of the Aftions that ſuvjeft Man | VIIT. Of Manumiſſion and Freedoni 
$ to Bondage. by the Hebrew and Roman Law, 


$11. Of the Dominion over Slaves, | and by the Laws of England. 
= Bond-men and Cajtives. IX. Of Dufranchiſmg the ſevera! 
IV. Of the Cauſe , or Reaſon of ſuch | ways. 
S Dominion. - | X. of Abjuration and Exile , and 
8 V. That this Right or Domznzon was | what operation it hath. 
not a Law univerſal, : XI. Of Freedom in Cities and Cora 
VI. Of Bondage or Slavery, where | porations , i#n reference to Mera 
diſcontinued by the Chriſtians and | chants, Traders and Foreigners» 


31. W'N the primitive ſtate of Vatrre, no men were Ser- 7, jþt.6.r. D, 
vants; yet it is not repugnant to natural Juſtice, de fats bomi- 
| that by the FaCt of man, that is, by Covenant or 37: Fiunt et5- 
| . . - an ſerui Vibers 
q Tranſgreſſion, ſervitude ſhoul.l come in; therefore ſervi- je 
tude is brought in by the Laws of Nations. he meg oe 
S 1. Hence it is, That thoſe that will yield up their per- gentium. Bras 
ſons, or promiſe ſervitude, are accounted Slaves ; ſo like- fon t.i. 6. 
wiſe all that are taken in Publich War , and brought within 
the Guards of their Conquerors ; nor is tranſgreſſion ne- 
celſary, but the Lot of all is equal after the War is begun, p. ge captiv, 
even thoſe whoſe ill fortune ſubje&ed them to be depre- £: 
& hended within the Enemies bounds ; nor are they ſervants 
only themſelves, bur all their polterity for ever. | 
| 1. ThePriviledges of this Right or Dominion are inft- Lois 
nite; ſince there is no ſufferins which may not be impoſed on $. 1. D.de ſtats 
hominum. Apud omnes pereq, gentes , alt Caius , animaduertere poſſumus dominis in ſervos 
vite neciſq; potefatem fuiſſe. Co. InFlit. fols 116. b. G 1. D. de bis qui ſus ſunt furs. 


Aaa ſuch, 


Littleton$.19 6+ 
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ſuch, nor work_which may not every way be extorted from them. WM 0c 

So that even the Cruelty of Maſters became almoſt unpy. MW !ity 

niſhed, till the Municipal Laws of Countries fet bounds MI 2 Cc 

to their rigour and power. _ | for | 

' Nor are the perſons become theirs only that have the {MW Pcin 

power of them, but alſoall that they have ; for ſuch un. MW bet 

happy perſons can have nothing of their own. Wal 

Leg. Cornel. ffs, Hence it was, That that excellent Law in favour of MW tf 3. 
de Teftam. & ſuch, was introduced by the Romans , called Lex Cornelia, Ml (ell, 
_ nagy® f- which was when a Captive, intra preſidia hoſtzum, dyed in ly w: 
fe vals: ſu9jttte pj Gaptivity z if he had made a Will , before his being MW Priſc 
taken Captive; yet ſuch a Captive ſhould in fayour of ſuch MW und: 

Will, and for the upholding of the ſame, be feigned to MM _ V 

be dead, and in punto temporis, immediately before ſuch MW 12 © 

his being taken Captive; and ſo by that Legal FiQtion of MW #5 'f 

Is jure Poſing. death, bis Will became firm and valid, as if he had really Bond 
14 Lag. retor. dyed without ever being taken by the Enemy. So likewiſe MW *'12t 
& 1.in bell. if one had been-made a Slave ; yet if he had returned out W ou! 
1.6 L.bon.ff.dz of his -Captivity., that for the preſervation of his Right MW 9” 9 


oo ks Gus and Propriety , he was feigned as if he had never been ab. anex 
patr. ſolvit. ſent, and was immediately redintegrated into his priltine afore 

ſate and condition, penet 
And Forteſeus IV- Now all theſe Priviledges and Immunities were in- ww 


conceives, ir troduced by the Laws of Nations, for no other reaſon, but 
begah ab homi- that their Captors, tempted by ſo many Immunities, might fallen 
Ao fro = nillngy abſtain from that crucl rigour of Noying their Pri _ 


any gm Hence it is, That the Captors Dominion isextended to W ©fve! 
hominis indita the Children; for ſhould ſuch »ſe their higheſt Right , they ther y 
nature,quare i» would not be born; but Children that are born before that JW 121y 
pſa ab homine calamity, and were never taken Priſoners, are freed from MW "5 © 


ſublata ſemper + Dr 0) 
faciat omne quo libertate naturali privatur, cap. 42. 
& 2s Quam n 


 V. Though this Dominion or Right was generally ac Wh <brac 
quired in molt Nations , yet was not the ſamean univerſal vi IS 
Law; for amongſt the Fews, refuge was granted to Ser- Ml {4.; a! 
vants who fell into that calamity by no fault of their own. 

And the ſtate of Chriſtendom at this day is apparent , That vII 
Priſoners taken in War do not become perfect flaves, as JW contin 
of old, but only remain in the cuſtody of the Captor , till }M that fc 


 Ranſoms are paid, whoſe valuations are generally at the fM£ Trove: 
y pleaſure 
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pleaſure of the Conqueror ; yet perſons of Eminent Qua- _ . | | 
lity, as Gererais, and the like, ſuch perſons, * if taken by * Artic.of War, 
a common Souldier, yet he has noadvantage by the ſame; rats | 
for ſuch a Captive is become Priſoner immediately to that nies Forces, | 
Prince or State under whom the Captor ſerved : But if it Artic. 24. * 
be the lot of an znferiour Souldier to become a Priſoner of 
War, he is then become abſolutely the Captors to diſpoſe -  ___ 
of;. but he wanting thoſe neceſlaries in the Field for him- ay 7 |. 14m. 
ſelf, which he 6ught to provide for his Pciſoner, common- Lay +97 a 
ly waves fhat intereſt, and generally yields him up as a 
Priſoner of War to be diſpoſed of by that Prince or State 
under whom he ſerves. | 

VI. Slavery in Chriſtendwn is now become obſolete ; and 
in theſe latter Ages the minds of Princes and States having 
as it were univerſally agreed to eſteem the words Slave, 
Bondman, or Yulain, barbarous, and not to be uſed ; and 
that ſuch as are taken in War betiveen Chriſtian Princes, Ta the Wars i 
ſhould not become Servants, nor be ſold, oy forced to work, oooh ws 
or otherwiſe ſubjefted to ſuch ſervile things , but remain till the $yan;ards 
anexchange of Priſoners happen, or a Ranſom paid, as inzaly,aHorſe- 
afore: Nay, the very Turks and Mahbometans at this day Man was ran- 
penerally obſerve this among themſelves, not to make {om<d for the 


th » 
Slaves of thoſe of the dahometar Religion, though taken in kg = 


War; and that which is molt to be admired, a Chriſtian eriana, 1.27: 


fallen into that miſerable ſtate , renouncing his Religion, c. 18. And in - 
and becoming a hometan, immediately upon his Cir- the laft zzlgick 
cumciſion oftains his Freedoin with a recompence. The ain 
Cruelty of thoſ: Iafidels ro thoſe unhappy perſons, toge- the rlemings 
ther with the reward of renouncing , hath-given cauſe to that were ta- 
' many a brave perſon to become Renegade; the which be- ken in War, as 
ing conſidered by the Parliament of England, they made a oy _— 
+ proviſion for ſuch miſerable perſons as ſhould be taken Es 
by Turkiſh and Mooriſh Pirates. Anno 167" F 
Quam non (it ardua virtus ſervitium ſugiſſe m1, it 15 none of the hardeſt Vermes to 
embrace Death to avoid Slavery. ÞF 15, 17 Car. 2. cap. 24» It's Expired ; bur His Ma- 
jeſty 1s yet graciouſly pleaſed ro conſider the ſtare of his poor Subjects, and thereupon 
2a - gy 4 Committee of the Lords of the Privy Council , for the managing of 
| that Aitalre © 


VII. Though Slavery and Bozdace are now become diſ- 
continued in moſt parts of Chriſtendom, and to that degree, 
that for the perſon of a man, be he ore or other Inaian, a 
Troyer is tot maintainable by the Laws of England; yet 

AaaZ there 
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there may be aſervitude which may amount to a labour 
tertlanalaga 0 ſuffering equal to that of Captives, the which may be 
ethers , ar the Jaſtifiable z for men cither through poverty,and the * like, 
Cznaries, do way oblige themſelves by Contract for maintenance to a 
cre ſupport ſervitude that's perpetual , z. e. for life, and ſo for years; 
ape 1 but at this day there is no Contract of the Anceſtor can ob. 
Fowiſe ar7;y. HIgE BIS Poſterity to an hereditary tervice z nor can ſuch as 
7inia, and o- ACCept tnoſe Servants, Exerciſe the ancient Right or Do- 
ch1zr Plantati»  minion over them , no nor ſo much as to uſe an extraordi- 
MI nary rigour, without ſubjeting themſclves to the Law, If 
an Eye or a Tooth had been ſtruck out injuriouſly , by the 
Hebrew Law Freedom was immediately due; and by the 
Greeks , if Servants had been ill created , it was lawful for 
them to demand a ſale of themſelves to others. At Romc the 
Statues becameSanCctuaries for Servants to implore the help 
of the Governours againſt rigour, hunger, or any other 
intolerable injury inflicted by their Maſters ; and even in 
Vide the Sta- London at This day in ſervitude (amongſt the many cauſes, 
eute of 5 Eliz. as not Inrollment of the Indentures , not inſtrufting in the 
— F.*- Art, want of neceſlaries, infra etatem 14, &c.) Cruelty, 
the like © gi , : 4 , 
remedy in o- Hunger, Rigour, immoderate Correction , and the like, 
ther places, are cauſes ſuſhicient on a onſtrance or Petition to the 
Lord Mayor and Aldermen to diſſolve the Contratt, 
though under Hand and Seal, and to decree all or part of 
the Dowry, or ſome given (if any) to the Servant ; and 
if.cruelty hath been in the caſe, to expoſe the Malſter'to 
anſwer damage to the party Servant. | 
VIII. Ulpianus obſerves after, That by the Laws of Nu 
tions Servitude came in , then followed the benefit of Ma 
Dent. 15:13 numiſſion. By the Hebrew Law, after the expirationof 
The xu/ians the time agreed on, the Servant was to be manumitted, 
having ſeized 'and that not without Gifts, like Londons Freedom ; by 
on yr =—_ the Cuſtom of which the Maſter is always at the chargeof 
a4 mad- 42 Cloathing, and diſcharging the Chamberlains Fees, By 
their own by the Roman Law , every Son was In ſuch ſubjection to bis 
Conqueſt,their Father, that before he could be releaſed of this ſubjection, 
Victory plea- and made Free, he ſhould by an imaginary fale be fold 


ſed them fo . , | 1 
bighly , khar three times by-his natural Father to- another man, W 


thereupon they called themſelves hy a new name, Slave, which is in their Language 6! 
120453 but 1n after-time, (that warmer Climate having thawed their Northern hardnel, 
and nor ripened their Wits) when they were conquered,the Italians in derifion call them 
{being then their Bond-men) Slayes. Sir I/alter Rawleigh, lib. 2. cap. 17+ $+ 8. 


Exod. 21, 26, 
Jo ; 7 


Wa) 
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was Called by the Lawyers Pater Fiduciarins , that is, A 
Father in Truſt, and then be bought again by his natural 
Father, and ſo manumilled by him, and then he became 


Free : This Form of ſetting Free was by them called Emar- 


cpatto, Freedom. 


That Roman Darling was to be obtained three ways : dr bez. t->. 
avul, $12:::5 '5 


1. By Birth, * both, or at leaſt one of their Parents ws lg 
fare Row 21 


357 


being Free ; and ſuck were called Cues Ori7inarii. * Tali, In. 


2. By Gift and Cooptation, when the Freedom was be- j;j.,.:7+. 7... 
ſtoweg on any Stranger or Nation, aad then they were ger. Vi4.-,:. 


termed C:vitate Donati : And ſo we read , that Ceſar took Silo in £1: .. 
AV qo 


i1 whole Nations into the Freedom. 

Laſtly, By Jannſſion , which was thus : whenas the 
Servant was preſented by his Maſter before the Conſul or 
Prator; the Malter laying his hand npon his Servants 
head, uſed this form of words, Hrnc kb:rum efſe volo , and 
with tnat turning his Servant round, and giving him a 


Cuff on the Far, he did emitrere ſervum e manu + The Pre gyggy yy 2 


tor laying then a certain Wand or Rod, called Yindifta, tis. ro. .;. 
upon the Servants head, replied in this manner, Drco eum 333 34+ 


liberum eſſe more Queritum ; then the Littor or Serjeant ta- 
king the Wand ,' did ſtrike the Servant on the head, and 
with his hand he ſtruck him on the face, and gave him a 
puſh on the back; and after this he was Regiſtred for a 
Free-man, This being performed, the Servant having his 
head: ſhaven purpoſcly at that time, received a Cap asa. 
Token of Liberty. 


Terru'lian obſerves, That at this time of their Manu- Tet: :n. 
miſſion, the Servants received from their Maſters a white 79" C42, 


Garment, a Gold Ring, and a new Name? added to their 
former. 

By the Laws of England every Subject born within the 
Kings Dominions, is a Freeman of this Realm, as appears 


by the Grand Charter, cap. 14. yea, though he be a Bong- 9148": C 1064, 
ſlave to a Subject : t But a Stranger born is no Freeman, 


till the King have made him a Denzern, in whoſe power 
alone, without the help of any other, one may be made 
Free. | 

To be a Freeman of the Realm, the place of Birtb, is 
held more conſiderable than the Quality of the Per/o;: 


(40.14 


L 
things : - ! 
2» © - 

(hea He 52 


AS tf) $32 


yet by the opinion of Huſſey Chief Juſtice , and in Calvins x gr. 3, #1. 4. 


Caſe of the Poſt-Narz, it is held for Law, That if Amvaſ- 
Aaa 3 


ſagors 
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Sadors of this Realm have Children born in France, or elf: 

where , the Father and Mother being natural born Sub- 

zects, the Children are Free of the Realm of England : Bur 

if either the Father or the Mother of ſuch Children were 

an Alien, then are not thoſe Children Free. - 

But the Law is conceived to be otherwiſe at this day, 

The Statute de Natis ultra mare, 25 E.3.cap. - declares, 

Bacons Caſe, the Iſſue born of an Ernol;ſb man upon an Engliſh woman, 

I Cr0. fol. 437» ſhall be a Deniz/n; for upon the conſtruftion of this Sta. 

Stephens Caſe, tute it has been adjudged more than once, That if an Em 

Sg lL;ſh man marry a Foreizrer , and has Iſſue by her born be. 
EN yond Seas, the Iſſne is a Natural born Subjett. * 

IX. Disfranchiſing by the Romans, called Capitis cimi- 

nutio', was threefold , Maxima, Media, and Minima the 

leaſt degree was, when the {enſors pulled a man from a 

higher Tribe down to a lower, and leſs Honourable ; oc 

when by any Cenſure they diſabled a man from ſufiraging 

or giving his Voice 11 the publick Aſſemblies ; ſuch as 

were thus in the laſt manner puniſhed, were termed Ara 

ru, and 7 erarios veluti, quia omnia alia jura Cruium Roma- 

norum preterquam tributi & eris conferenai amiſerunt. Gellut 

4. Gellzus Noft. relates, That P. Scipio N.aſica and M. Pompilius , heing 

Attic 3+ G17» Conſors, taking a view of the Roman Knights , obſerved 

one of them to be mounted on a lean ſtarvling Horſe, him- 

ſelf being exceeding fat ; whereupon they demanded the 

reaſon, why his Horſe way ſfolean, himſelf being ſo fat? 

His Anſwer was, Quoniam ego, inquit , me Curo;, equium 
vero ſerum. 3g | "1 | 

Firſt granted By the Ancient Laws of England, and by the Great Char- 

17 Fob. Reg: ter, NO Freeman ſhall be taken or impriſoned, but by the 

renved 9 H:3- Jawful Judgment of his Peers (that is, by Jury , Peers for 


unke "ove Peers, ordinary Juries for others who are their Peers) or 


by the Law of the Land ; which is always underſtood by 
' due proceſs of the Law, and not the Law of the Land ge- 
nerally ; for otherwiſe that would comprehend Bond-men, 
(whom we call Villains) who are excluded by the word 
Liber ; for ſuch Bond-men might be impriſoned. at the 
Pleaſure of his Lord, but a Freeman neither could nor can, 
without a juſt cauſe; nor does the Priviledge extend to 
private Actions , or-Suits between Subject and Subject; 
but even between the Soveraign and the Subjet. Hence 
It is, thzt if a Peer of the Realm be Arraigned at the _ 


rhurty times. 


callec 
ſon, : 
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of the King for a Murder, he ſhall be tryed by his * Peers, * The Lord -. 


that is, by the Nobles. But if he be appealed of Murder Morley and 


upon the proſecution of a Snbje@, his Tryal ſhall be by aro t 


an ordinary Jury of twelve Freeholders ; and as the Grand ſuppoſed Mur- 


Charter Cid , and does protedt the perſons of Freemen, der of one H4- 


ſo likewite their Free-n0id : For by the ſame Charter it is fings,1 5Car.2. 
declared, Thar the King, or his Miniſters, ſhall out no man 9 E- 4:5 33 
of his Free-nold without reaſonable ſudgment ;, and ſo it —_ iy a 
d upon a Petition in Parliament, ſetting forth, th OO" 
was ru''d up ment, g forth, that 
a Writ under the Privy Szal, went to the Guardian of the 
Great Seal, to cauſe Lands to be ſeized into the Kings 
Hands, and that thereupon a Writ iſſued forth to the 
Eſcheater , to ſeize againlt the form of the Great Charter 2 8 E4. 3. Rot. 
upon debate of which , the party had Judgment to be re- Park. m. 7. 
ſtored : the greateſt and moſt Explanatory A&Q, which 
ſucceeded in point of Confirmation, was that of Edward 
the Third, the words are, That no tnan, of what eſtare 28 £- 3+ £22. 36 
02 condition ſoeber he be , (þ3il be put out of the Lands 
and Tenem?nts , noz taken, oz tmpzifoned, no2 diffn- 
hertted, no2 pit to deat», without Fe be bzought to an- 
ſaer by due pzocifs ct the Law 5 that is, by the Com- 
mon Lats. | 
2 Dumiutio media, was an Exilement out of the City, 
withour the loſs of ones Freedom ;, the words of the Judg- 
ment or Sengence were, Tb: aque & int interdico, 
3. Diminutio maxima, was The loſs both of the City and 
the Freedom , and by his Judgment or Sentence was obli- 
ged and limited to one peculiar Country, all other pla- 
ces 1n general being fgrbidden him. 
There was a fourth kind of Baniſhment, Disfranchiſing, 
called Relegatio;, which was the Exilement only for a ſea- 
ſon, as that of Ovid's, " | 


Ovid. de Triſth 


Aadde quod ediftum quamvis immite minaxque, 1 
> EU). 2+ 


Attamen mm pane nomine /ene fuit : 
Quippe relegatma, non exul dicor in ills. 


The Laws of England in this matter have ſome reſem- 


lance with thoſe of the Romans; for Braiton obſerves 


four DiſtinCtions, 


Aaa 4 I. Specials, 


= ——— net IN I 
jon Ones ug 
pogy—nmen 


oth ——_E — wy 
—— 
— 


== Date es DR <P. 
rr IE rr ett SC rr EE. Es Irs 


T2. So 


£ - ESESLEES SL I « 


_ - BBA eww" AIASSE bn 
———— Coons Doe ens can,” 


228" <4 IG LEGS 2 6. ,. > > - _ 
: A CE 2 - === A er CI EE EE i =” A AS 
- — OO ———— —————— — _ Z =2 = 4 ” 
—_ ren nr i re ee Be Ws» rt rr _ = = : 
ee er A EE EE ee oo oo r —_———_—_— 
n po = -—_ - <a ” hp — 3 ” : == - - : by — 4 : ; 
— I - 2 — I—— 


—— 


260 
all agrages _ pl 1, Specialis ,. hoc eſt , interdiftio talis Provincia, Civitatis, 
by cxhibiring args aut Vule, 231 be : | 
Information 2+ Ceneralis, Interdiltio totius Regni, & aliquanao eft 
gn : : q , 
ſhe name of n 3. Ti myth; » pro duobus, tribus, quatuor , aut pluti- 
me Common DUS ANnIs, at, WC —— ' 
Serjeant, inthe =, Perpetua pro termino vitz, & exilium eſt aliquand 
Mayors Court Ir REP + Sx" y want 
there againſt a- ©* arbitrio Principis, ſicut in exiliando Duces Hertfordiz & 
ny Citizen that Norfolciz » per Regem Richardum Secundum , &- aliquandy 
ſhall juſtly de- per Judicium Terre, ut fit in caſu Piers de Gaviſton, & etian 
_ lo greata 572 caſu Hugonis de le Spencer Funioris, qui ambo fuerunt exi- 
Fmonoure bit per Fudicium in Parliamento. So likewiſe was that of 
: al = Baniſhment of the Earl of Clarendon, who dyed beyond 
. 17 C4t.2. Ce 2, ca . 
| R. Abjuration was alſo a Legal Exile, by the Judgment 
ante" Gr] of the Common Law, as alſo by the Statute Law; and in 
the time 'of K. the Statute of Weſtm. the ſecond, cap. 35. he that Raviſhes a 
Henry the Firſt, Ward « and cannot render the Ward unmarried , or the 
_— —_— value of his Marriage, muſt abjure the Realm. and this is 
Oe I — a general Exile. And by the Statute made 31 Ed, 1. But 
- :rany CNELS are to be abjured the Town, if they offend the fourth 
him, that if any *. j "th "gs . 
man accuſed of time, in ſelling 'meazled Fleſh ; and this is a ſpecial Baniſl: 
a Capital crime ment. Ws 
doneatSea,be- ih T0.” 
ing publickly called Five times by the Voice of the Cryer , after ſo many ſeveral days 
aſſigned, 'did not make his appearance 1n the Court of Admiralty , he was baniſhed our 
of England 3 &- de” mere appurtenant au Roy d' Angleterre ,'tor forty years more or lels 
according to his offence. Mar. Clayſ: ſol. 12. ? | Bl” 


A man Exil'd does ſorfeit theſe things. 18 
1. He loſeth thereby the Freedom and Liberty of the 
Nation out of which he is Exiled. | 


'2. He forfeits his Freedongyin the Burrough or City where 


” 


he was free ; tor he which Torfeits the Freedom. of the 


whole Realm, forfeits his Freedom in every part. 
34F.1.1H-4 3./The Law' accounts him as one dead; for his Heir 
Bulſtrod. 3-parts may enter, and ſo may his Wife enter into ber own Lands, 
fol. 188. and may ſue an Action as a Feme ſole,  ' © 
is E.3. Fitzh, 4 He ſhall forfeit thoſe Lands which he ſhall purchal: 
Petition pl, 2- In the Realm, during his Baniſhmert z for he during his By 
- niſhmentisas much diſabled topurchaſe as an Alien; for 
fit alienigena by his Baniſhment., and he is obſerved to be 
ina worſe condition than an Alien; for he is marked with 
ndignatio Principis, *Tis true, he cannot forleit _ 
ih 
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- Title of Honour , nor Knighthood,, nor the Lands he had”, Totles Magus 
before Exile, unleſs there be ſpecial Sentence or Judgment, cya, fol: $0, 
Jr, as that of the Spencers *, ". til 
d{uri- If the Father be in Exile, this hinders not the Freedom 
of the Son, for the ſame is not a thing deſcendable; for 
ands ſhould it beſo, then the Baniſhment of the Father would 
X & make a Forfeiture of the Freedom; but the Son has this 
1ands Freedom by his own Birth, asa Purchaſe, and not by the 
ctiam death of his Father by deſcent : Like the Caſe where F. S. 
f ext hath many Children, and then he confefſeth himlelf a Vil 
at of Jain to F. D. in Court of Record ; yet his Children former- 


yond ly born are Freemen , and no Villains; thereaſon is, be- 

cauſe they were Free by their own Births ; but the Inhe- 
ment ritance is inthralled, becauſe it 1sto ccme to the Heir by 
nd in deſcent. 2 
hes XI, A Frec-man of a City or Burrough may be made % 
I the diyers ways, as my Lord Ghke obſerves, , 3. R. fol. 126, | 
his is 1. By Service. Caſe City of 
Bu WW _ 2. By Birth, by being the Son of a Free-man. — 
ut BY 3. By Purchaſe, or Redemption, 
niſk- At Briſtol by Marriage. 


Sir Fohn Darts In his Tr:ih Reports obſerves the ſame Fol. 12. 
for Law. St. Paul was born at T arſus in Cici/ia, which was 


| day , l , 
d - under the obedience of the Romans; by virtue of which he 
r lf; chailenged the priviledge of a Reman Citizen ; but it was 


accounted no more than a 7 ational Freedom ;, like that of 
Ca'vin, who claimed the general Freedom of an Epgzliſl;- 

; mn, bcing born in Scetland , but under the obedience of 
| the the King of Excland ; but that Challenge made not St, Paul 
| Free of the private Cuſtoms, Priviledpes, and Franchiſes of 
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here Rome, no more than Calvins Birth mage him a Free Citizen | 
the of- London, to the particular Cuſtoms of that City. iſ 
= | The King, by his Letters Patents, cannot make one a King Edward 
Heir Free-man of London ; * yet he may thereby make him a t*b< oO 
ncs, BY Free-man of his Kingdom. | peck 4g 
an Apothecary of the City of London , quod zpſe omnibus libertatibus quas Cives Civitatis 
haſ predif® babent in eadem Civitate alibi infra Regnum Ang]' noſirum babeat, gaudeat &* uta- 
; By tur, &c. Rot. Pat. 32 E. 3- in the Tower 3 yet it was held , That this Grant did not 


tor make him a Free-man of the City , for it cannot be attained but by one of thoſe ways. 
» be * Caſe of the City of London, Co. 8. Reports 
with If one be born in a City, of Parents that are not Free, 


the Child hereby is no Citizen by Birth ; and it one be 
barn 


Confirmed by 
Magna Charta, 
Cap. 9. 

Kot. Parl. 7 Re 
num. 37» 


0 E. 2. Caps 2. 

29 E. 3« Cap. 2. 
27 £.3.caþ:11. 

9 H. 4+ (aÞ. he 


9 B. 4 this A& 
15 not printed, 


Fames Bagges 
.C0. 11, Rep, 
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born of Free Parents out of the place of Priviledges, as 
London, &C. he yet is a Free-man by Birth z yet in the 
Charter granted to Yarmouth, the words were, Conceſſimss 
Burgenſibus de magna Yarmutha de Villa predic” orinnais, 
that they ſhould have ſuch and ſuch Liberties : ſo that ſpe- 
cial words may alter the caſe. 

London had many Royal Franchiſes granted them from 
time totime, and were often by former Kings ſiicceſſively 
confirmed , nor wanted they a ſhare when the great Char: 
ter was granted, to have their ancient Libertics ſecured, 
nor were the ſucceeding Princes ſlack in their Royal Grants 
and Confirmations ; but eſpecially Richard Il. who in Pat- 
liament granted and.confirmed to them all their ancient 
Cuſtoms and Liberties, with this Clauſe, Licet-uſs non fuc- 
rant vel abuſs fuerint ; and notwithſtanding any Statute to 
the contrary, amongſt the number of their many Privi- 
ledges, the Freedom of the ſame was accounted of no ſmall 
importance, ſince in divers Parliaments it was very much 
aimed at, and endeavoured to be impaired; but at laſt 
they obtained a moſt gracious and Royal Confirmation in 
Parliament of their ancient Liberties, amongſt whichit is 
declared , That no Merchant, being a Stranger to the Lt 
berty of the ſaid City, ſhould fell any Cotnmodities with- 
in the Liberty of the ſaid City to other Merchant-Stran- 
gers; nor that ſuch Merchant-Stranger ſhould buy of any 
other Mctchant-Stranger ſuch Merchandize, within the 
Liberty of the ſaid City , without Forfeiture thereof, ſa- 
ving that any Perſon, Lord, Knight, &c. may buy within 
the Liberties of any Merchant-Stranger Merchandizes in 
groſs for their own uſe, ſo that they do not ſell chem again 
toany other. And as this Ciry by Cuſtom may preclude 
any perſon, not being-free of the ſame, to ſell in ſuch man- 
ner upon ſych pain ; ſo any other City , which are Bur. 
roughs or Citſts by preſcription within this Realm , may 
have the like Cuſtom , and the Goods ſold or bought by 


ſuch, may be ſubjefted to Forfeiture, but the ſame cannot | 


be good by Charter or Grant. 

A compleat Free-man is ſucha one as hath challenged his 
Freedom, and taken the Free-mans Oath, .and is admitted 
zato the Society and Fellowſhip.of the Free-men, Citizens, 
and Burgeſſes, otherwiſe he hath but a bare right to his 


Freedom, | 
FRY CHAP. 
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Of Aliens, as in relation to their Efates 
real and perſonal, 


f. of an Alien hu ability and difa- 
bility an the taking and enjoying 
of Eſtates real and perſonal. 

II. Of þus capacity in purchaſig,and 
aijability to transfer by an heredi- 
tary deſcent. 

III. Of the rules of deſcents , accord- 
ing to the Laws. of ſeveral Coun- 
tres. 

IV. Of deſcents according to the rules 
of the Common Law of England 
lineal and collateral. 

V. Of impediments in one that zs 
not the medius anteceſlor. 

VI.. Of impediments in one that ts 
the medius anteccſſor lineal and | 
collateral, 


I, 


VII. Of the Statute of Natis ultra 
Mare , and of zſſues born beyond 
the Stas. 

VIII. The Lord Cokes opinzon, that 
3f an Alien has iſſue two Sons 
Deaizens, the one purchaſes Lands, 
and dyes, the other cannot inherit 
them, debated and refuted. . 

IX. . Of Forezgn births, which do not 
create a diſability. 

X, Of Alzens nat diſabled by Law to 
bring ezther real or perſonal aftions. 

XI. Of Office that muft entitle the 
Kzng to an Altens Eſtate. 


XII. Of ſome particular Immunitizs 


and other matters relating to an 
Aliin. 


*N Aler is one born ina ſtrange Country, under the calvinws's caſe 


obedience of a ſtrange Prince and Stare, and out of £9 14%. 7: 
the Legeance of the King of Eneland, and can have no real welverton 199. 


or perſonal Attion for or concerning Lands; and there- 
fore if he purchaſe Lands, Tenements, or Hereditaments 
to him andhis Heirs, albett he can have no Heir, yct he 
is of capacity zo rake a Fee-ſimple, but not ro hold ; for the 
King upon Office found ſhall have it by his Prerogative. 

So it is if he pu; chaſe Lands and dyes, the Law doth 
caſt the Freehold and Inheritance vpon the X79. 3s 

But if he purchaſe or take a Leaſe for years of a Houſe 
or Ware-houſe, which is for the accommodating him as 
a Merchant-Stranger , whoſe Prince or State is in League 


with ours, there he may hold the ſame, for that the ſame 


is incident to Commerce. 
' And in that caſe if he departs and relinquiſhes the 
Realm, the King ſhall have the ſame, ſo it is, if he be no 


Merchant, 
The 
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and traffick_in as a Merchant. 

JI. Though he 'may take by Purchaſe by his own Cor 
traft , that which he cannot retain againſt the King , yet 
the Law will not.enable him by an AC of its own to tranſ. 
fer by hereditary deſcent (the Alien dying, his iſſue a De. 
72.c9 born) the Land will not deſcend, or to take by ax 
Att in Law ;, for the Law , Que nihil facit fruſtra , will 
not give him an Inheritance or Freehold by an At in Lay, 
for he cannot keep it. 

| 1, By Deſcent. 
. Therefore the Law 2. By Courteſie. 
will not give him -J3. By Dower. 
A.4. By Guardianſhip. 

And in reſpect of that incapacity he reſembles a perſon 

Attaint, but with this difference. 


The Law looks upon a perſon attaint as one that it takes 


notice of, and therefore the eldeſt Son attainted overliving 
the Father , though he ſhall not take by deſcent in reſpect 
of his diſability, yet he ſhall hinder the deſcent to the 
younger. | | 

Bur if the eldeſt Son be an Alter, the Law takes no n+ 
tice of him, and therefore as he ſhall not take by deſcent, ſo 
he ſhall not impede the deſcent to the younger Brother: 


As for inſtance , If there be three Brothers, the eldeſt an 
Alien, the other two naturalized, and the middle Brother 


purchaſe, and dyes without :fiue, the younger Brother 
ſhall have the Lands. 

JH. Concerning the Rules of Deſcentz , we are not to 
govern our ſelyes therein by the general notions of Love or 
proximity of Nature , but by the Municipal Laws of the 
Country wherein the queſtion ariſeth ; for the various 
Laws of divers Countries have variouſly diſpoſed the man. 


ner of deſcents, even in the ſame line and degree of proxt- 


mity : For inſtance, The Father certainly is as near of kin 


tothe Son, as the Son is to the Father , and is nearer in | 


proximity than a Brother, and therefore ſhall be preferred 


as next of kin in adminiſtration to the Sons Eſtate. 
.. : According tothe Fews, for want of iſſue of the Son, the 


Father ſucceeds, excluding the Brothers, and. that __ 
OW - . beet 


Book III. 
The like Law is, if he takes a Leaſe, of Meadows, 


Lands, Woods, or Paſtures, the King ſhall bave the ſame; 
for the Law provides him nothing but a habitation to trade 


Book III. 


been the uſe and conſtruftion of the Few:ſh Doors upon Seld. de ſucceſs 
Numb. 27. 9. but the Mother was wholly excluded. ſonibus apud 
2. According to the proviſion of the Greeks for the ſuc- #9795,09p.20; 
ceſſion or excluſion of the Father, is left doubtful. 
3. By the Roman or Civil Law, according to the eſtima- 
tion of the zwelve Tables, the Father ſucceeded in the pur- 
chaſe of the Son for want of iſſue of the Son, under the Comment on 


title proximit agnato, and ſo was the uſe; but my Lord prong. won 
Coke ſuppoſes the contrary. dibus ab inte- 


But taking the whole Inſtitution of Fuſtiniar, the Son ſato venienti- 
dying without iſſe, his Brothers, Siſters, Father, or Mother &*- 


o | . . Goodwyn An- 
do ſucceed him as well to Land as Goods, in a kind of tiq. de Tiſta- 


Cpereeney. mentis, ſol. 233: 
4. According to the Laws of Normandy, (which in ſome Caſtor <4 


things have a cognition with our Law) his Brothers are mand. c. de- 
preferred before the Father , (if the Son dye iſſueleſs) but {cheancres. | 
his Father before his Uncle, 

5. According to the Laws of England the Sons dying 

fans -iffue, or Brothers, or Siſters, the Father cannot ſuc- 
ceed, but it deſcends to the Uncle. 2 
IV. There be two kinds of deſcents, according to the 
Common Laws of this Realm. 
1. Lineal, from the Father or Grandfather to Son 
or Grand-ſon. ; 
2. Collateral or tranfverſed, as from Brother to Siſter, 
Uncle to Nephew , and e converſo : And both 
theſe again of two ſorts. 
1. Immediate, as in lincals from Father to Son. 
2, Mediate, as in lineals from Grandfather to Grand- Grottue he 7.3 
child, where the Father dying in the life time of the jy; ©: --- "cy 
Grandfather, is the medium differens of the deſcent. {;h, 2, cap. * 
Collateral, as in lineal from Uncle to Nephew, or e con- ' | 
Verio. 

; this mediate deſcent, or mediate Anceſtor, though 
to many purpoſes it be immediate ; for the Father dying 
inthe life of the Grandfather, the Son ſucceeds 1n point of 
deſcent in the Lands immediately to the Grandfather ; 
and in a Writ of Entry ſhall be ſuppoſed to be in by the 
Grandfather, and not 1n the poſ? & ci. | 

This is called a mediate deſcent, becauſe the Father is . 

the medium through whom the Son derives his title to the - 


Grandfather. "uM 


" * In 
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deſcent muſt be in the Father or Son, as if either of them 
be attaint, or an Alien. 

In immediate deſcents, a diſability of being an Alien or 
Attaint, in him that is called the medine anteceſſor, will dif. 
able a perſon to take by deſcent , though he himſelf haye 
no ſuch diſability. 

In /ineal deſcents, if the Father be Attaint, or an Allen, 

* and hath iſſuea Demnzzer born, and dye in the life time of 
the Grandfather , the Grandfather dyes ſeized, the Son 
ſhall not take, but the Land ſhall eſcheat.. 

In collateral defcents, A. and B. Brothers, A. is an Alien 
or attaint, has iſſue C. a Denizen born, B. purchaſes Lands 
and dyes without. iſſue , C. ſhall not inherit, becauſe «A. 
no was the medi; anteceſſor or medium di ferens » Is un- 
capable, 

V. But in atiy deſcents, the impedittient i in an Anceſtor 
that is not medizs anteceſſor, from whom and to whom will 
not impede the deſcent. 

churiny's Caſe As for inſtance, The Grandfather and Grandmother 

Common Pleas both Aliens, or attaint of Treaſon, have iſſue, the Father 

Coron.ſol.141. a Denizen, who hath iſſue the Son a natural law Subjelt, 
the Father purchaſes Lands, and dyes, the Son ſhall be 
Heir tothe Father ,- notwithſtanding the diſability of the 
Grandfather, (and yet all the blood which the Father hath 
is derived from his diſabled Parents) for they are not medi 
anteceſſores , between the Father and the Son, but pare 
monte. 

- The Law d6es not hinder, but. that an Alien is of th: 
ſame degree and relation of conſanguinity, as natural born St 
jefts or Denizens born, the Son, Father and Brother thougi 

= Aliens ; the Son, Father and Brother our Law takes notice 

Mich. x car; Ofas well as natural born Subjects, and ſo it was adjudged, 
Cre. 3- part for he ſhall be preferred in Adminiſtration, though an Alien, 
Caroon's Caſe, Aj next of Kin. 


Dyer 274» 
Grayes. 


But in caſes of theritance the Law takes 10 notice of him, 


_ therefore as he ſhall not take by deſcent, ſo he ſhal] not 

ede the deſcetit to the younger Brother : As for inſtance, 

32 Ed. 3. tit, £ an Alien, B. and C. naturalized by Act of Parliament, 
Coxinagee 5% (Brothers) B. purchaſes Lands, and dyes ſine prole , C. ſhall 
inherit, and not A, | {8 


Book It 


In immediate deſcents there can be no impediment, but 
what ariſes in the parties themſelves :' For inſtance, the 
Father ſeized of Lands, the impediment that hinders the 


Book IF. 
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eA.an Alien, B. and C,. his'Brothers both naturalized 


367 
Ramſey's Caſe, 


'by Act of Parliament, B. purchaſes Lands, and dyes with- Is Car. 2. in 


out iſſue , the ſame ſhall not come to A, nor to his iſſue, Com. Banc. 
though a Dentzen , but ſhall come to C. and his iſſue ; 

the Law taking no wotice of A, as to impede the ſucceſſion 

of C. or his iſſue, though it work a conſequential arſability to 

bar the iſſue of A. parallel to what the Law calls Corr:yptiorr 

of blood, which is a conſequent of Attainder. 

VI. Again in lineal deſcents, if there be a Grandfather 
natural born Subject, Father an Alien, Son. natural born 
Subject , the Father is made Denizen, he ſhall not inherit 
the Grandfather ; and if the Father dyes in the life of the 
Grandfather, the Grand-child, though born after the Deni- 
zation, doth not remove neither the perſonal nor conſ- 
quential impediments or incapacity of the Father. 

In col/ateral deſcents, the Father a natural born Subje&t Godfy and Ds. 
has iſſue two Sons Aliens , who are both made Denizens, *9#s Cale, wh 
and dyes ivithout iſſue, the other ſhall not inherit him. —=55 F<65nB. 

ef. an Alien marries an Emghkſh woman , who is ſeized _ 
of Lands and has iſſue, the Father and Mother dyes, yet the 
iſſue may inherit the Mother , oz obſtante the incapacity 
of the Father being an Ahen. | 

VII. The Statute de Natis ultra Mare, declares the iſſue De Natis ultra 
born of an Engl;ſb man vpon an Engliſh woman ſhall be a are, 25 Ed. 3. 
Denizen ; yet the conftruction has been, though an Engliſh 2 car. in the 
Merchant marry a Foreigner, and has iſſue by her born Dutchy in Ste- 
beyond the Seas, that :ſſne 1 a natural born SubjeZt, ens Cale, 

But if an £ngii/h woman go beyond the Sea, and there ,g,,,. 
marry an Alien, and have iſſue born beyond the-Sca, that 437. zacon's 
iſſue are Aliens. Caſe, 

if ant Engh:ſh woman marries an Alien beyond the Seas, prowdes Caſe 
and then comes into En9land and has iſſue, they are not of Kent. 
Aliens, but may inherit. | | 

My Lord Coke in his Commentaries on Littleton, ſeems to Com. Lit. fol. 8, 
be of opinion, That if an Alien has iſſue two Sons born in 
England, one dying without iſſue , the other ſhall nor in- 
herit him, But the Law is otherwiſe taken at this day, as 
I conceive the reaſons that have-been given, are 

I, Though the deſcent from one Brother to another pr L. C. 7. 
Brother be a collateral deſcent, yet it is an immediate deſcent, Hales in Ram» 
and conſequently if no diſability or impediment can be /9's Cate: 
found zz chem, no impediment #2 another Anceſtor will hin- 
der the deſcent between them, That 
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That this is an immediate deſcent, appears 
Firſt, In point of pleading, one Brother ſhall derive 
himſelf as Heir to another, without mentioning any ocher 
Anceſtor. | | 
Secondly, According to the computation of deprees, 
Brother and Brother make but one degree, and the Brother 
is diſtant from his Brother or Siſter in the fir# degree of 
conſangumnity and no more, by the Laws of England. 
* 7uſt. l.9.tit> According to the Civil Law* , Brother and Brother 
de gradibus make but one degree, for the Brother is in the ſecond degree 
conſangunitt* £,0m the Brother, yet both make but one depree, 


tiani, cap.35. ter & Soror ſunt in primo grade, : 

gueſts 5. And therefore the Laws prohibiting Marriage between 
Kindred in the fourth degree, takes Brother and Siſter to 
be the firſt degree of the four. 

Litt. ſit. 20; The Laws of England in computation of the degrees of 

3I Ed.3.Gard. Conſanguinity agrees with the (nor Law, and reckons 

woo 7s car. Fhe Brother and Brother to be the fir}? degree, 

COR * >. Herewith agree the Cuſtoms of Normandy * , which, 

y Little. . : Pp 

ton. .- . thoughin ſome caſes differ from the Laws of Ergland, yet 

* Servien in herein and in divers other particulars touching deſcents, 

Comptes, de- they agree. | 

Ne Soleak Another Evidence to prove that the deſcent between 

ie. |. * Brother is immediate, is this, (viz._) the deſcent between 

Brown's Caſe, Brothers differs from all other collateral deſcents whatſo. 

Mic.1656.B-R. ever, for in other deſcents collateral the half blood does inhe- 

contra 5 E. 6.  ,;4 but in adeſcent between Brother the half blosd does im- 


Bro. Admin» 1,4de the deſcent » which argues that the deſcent is imme: 
which prefers diate. | 
the Brother of The Uncle of the part of the Father has no more of the 


the half blood hJood of the Mother, than. the Brother by the ſecond ven- 
before theMo- ter, the Brother by the ſecond venter has the immediate 
_ blood of the Father with the Uncle (viz. the Fathers Brc- 
ther) has not but only as they meet in the Grandfather; 
the Brother of the half blood is nearer of blood than the 

Uncle, and therefore ſhall be preferred in Adminiſtration. 
It is apparent, that if in the line between Brother and 
Brother, the Law takes notice how the Father was the 
medium thereof, the Brother of the ſecond venter ſhould 
rather ſucceed to the other Brother , becauſe he is Heir to 


the Father ; therefore in a deſcent between p_—_ 
Law 


attaint 
( he me 
gree a! 
deſcen 
_ But 
and no 
from 2 
beeu p 
Henry 
Caſe. 
Will 


ook LIT. Dk Altens; 
aw reſpe&ts only the immediate relation of the Brothers aj 
Brothzrs, and not 1n reſpect of the Father, though it is 
ue, the foundation of their Conſfanguinity, is in their Fa- 
her or Mother, | 
Again, if the Father, in caſe of a deſcerit between Bro« 
hers, were ſuch an Anceſtor as the Law Iookt upon as 
he medinm that derives the deſcent from the one Brother 
o the other, then the Attainder of the Father would hin- 
Jer the deſcent between the Brothers : But the Attainder 
pf the Father does not hinder the deſcent between the Bro- 
hers ; the reaſon is , becauſe the Father is not ſuch a me- 
dium Or nex:4 that is looked upon by the Law, as the means 
Jeriving ſuch a deſcent. between the two Brothers : As for 
nſtance of three caſes, two whereof evince the firſt propo- 
tion, (viz.) 
 Thatalthough the deſcent from one Brother to another 
Irother , though it be a collateral defcent, yet is an im- 
ediate deſcent, and that if no diſability or srpediment ariſes 
n them, no impediment 1a another Anceſtor will hinder 
_ WS | 
The younger Brother has iſſue, and is attainted of Trea- ro E!;z, Dye, 
on and dyes, the elder Brother has title to a Petition of 274+ Grayes 
wht , dyes ſans iſſue without a reſtitution , the younger Caſe, 
rrothers Son has loſt that title ; for though the title were 
n the Anceſtor that was not attaint , yet his Father that 
$ the medium whereby he muſt convey that title was at- 
aint, and fo the deſcent was obſtructed; LIE 
_—_ Henry Courtney had iſſue Edward, and was attainted of |, ,1,.:; +4. 
ne- Treaſon and dyed , Edward purchaſed Lands and dyed yp. fot. 241. | 
ithout iſſue, the Siſters and Heirs of Henry were diſabled Henry Comrtney's 
le WMto inherit Edward, yet neither Edward nor his Aunts were Cafe. 
<N- Wattainted, or their blood corrupted, yet becauſe Henry was 
ate Withe medium through whom the Aunts muſt derive their Pedi- 
gree and Conſanguinity to Edward, who was attainted, the 
deſcent was obſtructed till a reſtitution in blood. 
But if the Grandfather of Edward had been attainted, 
and not Henry, this would not have hindred the deſcent 
from Edward to the Aunts, becauſe that Attainder had 
been paramount that Conſanguinity which was between 
Henry and his Siſter , and that is proved by this third 
"WU WMcaſe. | 
Williem Hobby had iſſue Philip and Mary, and was _— 
Bbb | £ 
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Mich. 40, 4x ed of Treaſon and dyed, Philip purchaſes Lands, and dyed 
— _ n without iſſue; it was adjudged in that caſe , that mop of- 
Aa oe ſtante the Attainder of William Hobby, Mary ſhould inherit, 
Hobby. becauſe the deſcent and pedigree between Philip and Mary 
was immediate, and the Law regards not the dijability of thi 
Father, 
| If the Heir of the part of the Father be attaint , the 
49 E. 3. 12, Land ſhall-eſcheat, and ſhall never deſcend to the Heir 
per Tank and Of the part of the Mother ; but if the Son purchaſe Lands, 
Perſhay. and has; ap kindred of the part of the Father but an 
_ it ſhall deſcend to the Heirs of the part of the Mo. 
her. ' 
IX. Thoſe that are born ſub fide, legiantsa, obedientia D- 
mins Regis are not Aliens; and therefore thoſe that were 
Co. 7. Rep. 27, Dorn in Gaſcopn, Nozmandy, Aquitain, Turnay, Cales, 
Calvin's Cale. GBupan, whilſt they were under the Dominion of the King 
of England, were natural born Subjects, and not Altens. 
Scotland.is a Kingdom by union, and therefore thok 
that were born in Scotland under the Allegiance of the 
Lord Vaughan, King , as of his Kingdom of Scotland , before the Crown 
ſol. 268. Craw. came united, were Aliens born, and ſuch plea againſt ſuch 
verſus RamllYe terfous was a good plea; but thoſe that were born ſince 
the Crown of England deſcended to King James , are 
not-Aliens, for they were born ſub fide & legiantig Domin 
Regis ;, ſothoſe that are born at this day in Uirginia,New 
Sir Fobn Bur- England, Barbadoes, Jamaica, or any other of his Maje 
rough's Sove- ſties Plantations and Dominions, -are natural born Sub- 
raignty of the jeCts, and not Aliens; ſo likewiſe thoſe that are born upon 
Seas, fol. 102, the King of England's Seas, are not Aliens. | 
X. Butif an Alien be made an Abbot, Prior, Biſhop, or 
Dean, by the plea of an Alien, we ſhall not difable himto 
bring any real or mixt ation concerning the poſſeſſions 
that he holds in his politick capacity , becauſe the ſame i 
brought in auter droit. | 
Paſch. 31 Eliz - The like Law is for an Executor or Adminiſtrator , be- 
Ce B, cauſe the recovery is to anothers uſe. po 
Mich.6 Jat.in If an ation is brought againſt an Alien, and there is a 
C. B. Brownlow Verdict and Judgment againſt him, yet he may bring! 
x. part, fol. 45. Writ of Errour and be Plaintiff there ,, and that ſuch plc 
| Is not good in that caſe. MN 
-Thovgh an Alien may purchaſe and take that which bt 


cannot keep or retain, yet the Law hath provided a m_ 
; a 0 
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of inquiry before he can be diveſted of the ſame, for until Mich. 29 Z1;s; 
Office be found, the Freehold is in him. ?n C. B. Golds 
And this Office, which is to gain to the King a Fee or eereagh, Fo.29s 
Freehold , mult be under the Great Seal of England , for a tops; 
Commiſſion under the Exchequer-Seal is not ſufficient to Pages Cite, fot, 
entitle the King to the Lands of an Alien born, for the 52- Moore 4 
Commiſſion is that which gives a title to the King, for be- /7#0n ver. M14- 
fore that the King hath no title ; but in caſes of Treaſon Daoads "yy 
there upon Attainder,- the Lands are in the King without Stemforts Pre. 
Office; and in that caſe, to inform the Court, a Commiſ- rogative x22, 
ſion may go'out under the Exchequer-Seal. | @rt. 18. fol. 53: 
XI, If an Alien and a Subject born purchaſe Lands to 77 Kings Set 
them and to their Heirs, they are joynt Tenants, and. ſhall te | 
Joyn by Aſſize, and the Survivor ſhall hold place till Office cy. 4. ay of 
ound, | | I23- | 
By the finding of this Office the party is ont of poſſeſſi- 2/994. Com. 
on, if the ſame be of Houſes or Lands , or ſuch things as #77- 
dolye in livery ; but of Rents, common Advowſons, and 1 z.z: f.ro. 
other Inheritances incorporeal which lye in Grant , the Hex. Hills Caſe; 
Alien is not out of poſſeſſion (be they appendent or in-. 
groſs) therefore if an Information or an Action be broughr 
for the ſame, the party may traverſe the Office in that 


| Court, where the Action or Information is brought for 


the King. 

And if the King obtains not the poſſeſſion within the * 29 4ſire 304 
year after the Office found , he cannot ſeize * without a 32 32 4/fxe 
Scire facias. : ER —_— # go 

It is not for the Honour of the King (an Alien purchaſing 5,,4674; pic. 
of a Copy-hold) to ſeize the ſame , for that the ſame is a fol.54. cap.18; 
baſe Tenure; and fo it was adjudged F where a Copy-hold ; 
was ſurrendred to F. S. in truſt that one Holland an Allen, T23 Car.in B.R. 
ſhould take the profits thereof to bis own uſe and benefit ; pee yl or by 
upon an Inquiſition taken, it was adjudged the fame was * f 
void and ſhould be quaſhed , becauſe the King cannot be 
entitled to the Copy-hold Lands of an Alien, nor to the 


uſe of Copy-hold Lands as the principal caſe was. 


An Alien Infant under the age of 21 years, cannot be a ,, 1, c,, 2, 
Merchant Trader within this Realm, nor can he enter any zap. 1r. 
Goods in his own name at the Cuſtom- houſe. 

If an Engl;ſp man ſhall go beyond the Seas, and ſhall 


| there become a ſworn Subject to any Foreign Prince or State, 14, 15 H. 8. 


he ſhall be looked upon in the nature of an Alien, and ſhall cp- 4- 
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pay ſuch Impoſitions as Aliens ; if he comes and lives in 

Evgland again, he ſhall be reſtored ro his liberties. | 
Hil. 12 Fac An Alien is robbed, and then he makes his Executor, 
Bulftrod 3-party and dyes, and afterwards the Goods are waft , the Lord 
0 gs 1h of the Franchiſe ſhall not have them , but the Executors, 
ter's Caſe. FPide Stat. 13 E. 4. 
Yzlverton x99. All perſonal actions he may ſue, as on a Bond, ſo like. 
Turloate verſus Wile for wards; for the Common Law according. to the 
Monſon 8 Fac. Laws of Nations proteCts Trade and Traffick, and not to 
B. Re have the benefit of the Law in ſuch caſes is to deny Trade. 


Moore, ſol. 481. % F | - 
But yet Aliens and Denizens are reſtrained by the Statute of 5 Eliz, Ca. to uſe any 


Trade, not having ſerved ſeven years as Apprentices within the Realm. Yide the Stz- 
rute what Trades , Trin. 12 Car. 1. at Sergeants-Inn in Fleet-flreet by all the Judge, 
Hutton's Reports, ſol. 132, but quere that Reſolution, | | 


GHAPF. FE 


Df Naturalization and Denization, 


T. whether the Kings of England can 
naturalize without Aft of Parlia- 
ment. 

II. What operation Natwalization 
hath #n reference to remove the diſ- 
ability. ariſing from themſelves. 

WM. What operation Naturalization 
hath in reference to remove defefts 
ariſing from a lineal or collateral 
Anceſtor. | 

IV. Where perſons born out of the 
Realm may inherit by the Laws 
of England. 

V. A Kingdom conquerel, and uni- 
ted to the Crown of England,whe- 
ther by granting them a power to 

make Laws, can implicitly create 
#n them ſuch a Soveraignty, as to 
zmpoſe on the. Realm of England. 

VI. Of perſons naturalized by '4 
Kingdom dependent , whether ca- 
pable of z3mpoſing on one that us ab- 
ſolute. 

VII. Of Kingdoms obtained by con- 
queſt, how the Empire of the ſame 

' 8 acquired, and how the Conque- 


- . Your ſucceeds. 


VIIL. Ireland what coxdition it was 


accounted biſore the Conquet, in 
reference to the Natzves of the ſame, 
and whether by making it a King- 
dom , they can creete a Foreigner 
as 4 natural born Subjeft of Eng- 
land. 


IX. of Aliens, in reference to the 


tranſmiſſion of thitr Goods and 
Chattels by the Laws of France. 

X, Of the Privaledges the Kings of 
England, of old, claimed in the 
Eſlates of Jews dying commorant 
here, and bow the ſame at this day 
ſtands. 

XI. Of perſons born in places annexed 
or claimed by the Crown of Eng- 
land, how efieemed by the Laws 
of the ſame. 

XlI. Of Denization, and what ope- 
ration it hath according to the 
Laws of England. 

XIII. Where an Alien is capable of 
Dower by the Laws of England, 
and where not, and of the total in- 
capacity of a Jew. 

XIV. Whether a Denizen us capable 
of the creation and retention of 
Honour, by the Laws of England. 


IFDPHE Father and Mother are the fountain of the 
blood natural, and as it is that that makes their 


Iſſue, Sons or Daughters, ſo it is that that makes them 


Brothers and Siſters; bur it is the civil qualifications of 
the blood that makes them inheritable one to the other, 
and capable of enjoying the Immunities and Priviledges of 
the. Kingdom; but that is from another fountain , viz. 
the Law of the Land, which finding them legitimate, doth 
tranſplant them into the Civil rights of the Land, by an 
At called Naturalization z which does ſuperinduce and 
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Df Naturalization, Book 111, 
cioathe that natural Conſanguinity with a Civil heredi. 
tary quality, whereby they are enabled not only to inherit 
each other , but alſo to enjoy-all the Immunities and Pri- 
wn that meer natural born Subjetts may or can chal- 
enge. | 

Il. According to the Laws of Normandy the Prince 
might zaturalize ; but ſuch Naturalization could not di. 
velt the deſcent already veſted. 

But according to our Law by no way but by A& of Par- 
Lament, and that cures the defe@t as it they had been born 
in England, and no man ſhall be received againſt an At of 


| Parliament to ſay the contrary. 


Therefore if the Father an Alier? has iſſue a Sox born 
here, and then the Son is naturalized , the Son ſhall 1n- 
herit. 


. - Com.Littl, 129. If the Father a natural boyn Subject has iſſue an Alien who 


1s zateral:zed, the Father dyes, the Son ſhall inherir. 

I. Naturalization does remove all that d:ſabibty and 
zncapacity, which is in Aliens in reſpect of themſelves, and 
ſo puts them entirely in the condition as if they had been 
born in England. | 
- The Relative terms, asif born in England, is generally 
uſed to ſupply the perſonal defett of the parties naturalized, 
ariſing from their birth out of England, and therefore ſhaii 
never be carried to a collateral purpoſe, nor cures a dilcalc 
of another nature, as balf blood, illegitimation , and the like; 
but all diſeafes, whether in the parrzes themſelves, or re- 
ſulting from the Anceſtor, it cures. 

eAtts of Parliament of this nature may be ſo pen'd, as to 
cure defects in the Father or Anceſtor , or in the partics 
themſelves. 

If Reſtitution in bloed be granted to the Sor by ACt of 
Parliament, this cures that diſability that reſulted from the 
Fathers Attainder , and that not only to the So, but allo 
to the collateral Heirs of the Father ; the true reaſon of this 
is, becauſe the corruption of the blood by the Attainder 3s only 
of the blood of the Father , for the Sons blood or collateral Her 
was not at all corrupted; for the ſcope of the Act rake 

c 


notice of the Fathers Attainder , does zztent:onally provi 


_ againſt, and remove it, for otherwiſe the ſame had been 
uſeleſs. | 


But in Nataralization without expreſs words; it takes 
| no 
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no notice of the' defects in the Father or other Anceſtors 


nor removes them. 


And therefore ſuch As of Parliament as take no other - 


notice but of the perſon naturalized's Foreign birth, the ſame 
cures not any diſability of rranſmiſſion hereditary between 
the Father, Brother, or any other Anceſtor, reſulting from 
the diſability of them without aitually naming of them : As 
for inſtance, the Father an Alien, the Son naturalized by 
ACt of Parliament, the Father or any other Anceſtor an 
Alien purchaſes Lands and dyes, the Son ſhall not take by 
reaſon of the diſability in the Father ,” but there may be 
words inſerted in the ACt that may take away the impedi- 
ment, | re | 

IV. There are four ways by which men born out of 
England may inherit in England, beſides by the Statute of 
Eaward the Third, De Nats ultra mare, 

1, If they be born in any Dominion of the King's,when 
he is actually King of England. 

2. If they be made inheritable by ACt of Parliament in 


s Enoland. 


3. If they be born Subjects to a Prince holding his King- 
dom or Territories as Homager and Liegman to the King 


of England during the time of his being Homager :. So the Calvin's Cafe, 
Welch were inheritable in England before 12 £4. 1. though fol- 21+ b, 
SubjeCts to the Princes of Wales, who were Homagers to. 


the King of England, So were the Scotch in Edward the 
Firſt's time ; but when' once the Homage determines, 
then they become Aliens , otherwiſe Subjects, and upon 
that reaſon Magdulph a Scor appealed * from the Judg- 
ment of his Prince to Edward the Firſt ut Superior; Domino 
Scotiz ;, but then it muſt be underſtood where ſuch Prince 
1s. Homager ſubjef:on7s , and not only infeodationis, for 
another King may hold of the King of £rg/and an Iſland 
or other Territory by tenure, and not be his Subject. 

4. If the King of England enters in a hoſtile manner the 


* Placit. Park 
21 E4. 1. ſol. 
IS2, 157» 


Territories of another Prince or State, and any be born 


within any of the places or Guards poſleſſed by the Kings 
Army, they are looked upon in Law to be within his pro- 


tefion, and ſuch perſon born is a natural born Subject 
of England, but then he muſt be of parents Subjects 4, not + g z1;z. pyer, 
hoſtile z and therefore a Baſtard born in Targrer is capa- jol.224. placi:. 


ble of purchaſing Land in England, if his parents were 
Subjects. Bbb 4 V. Thoſe 


29, 
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CrawuirſRane  V., Thoſe that are barn in Jreland, and thoſe that are 
ſey, Lord Yaag» Dorn in Scorland are all alike , for: their births are within 
ban, fol. 280. the Kings Dominions, and they are born under the like 
ſubjection and obedience to the King , and have the like 
band of allegiance ad fidem Regis ; yet if a Spariard come; 
into Ireland, and by the Parliament is there naturalized, 
though perhaps this may qualifie and cloathe him with the 
title of a natural born Subject of Ireland, yet it has beet 
conceived, that it will not make him a natural born Sub. 

jet of England. | 
For the union of /reland to that of England, is different 
from that of Scotland ;, for the firſt is dependent, as a King, 
| dom conquered, the latter independent : Thovgh Hem 
My Lon Gels the Scone after his Conqueſt of that Nation , did reed 
but Mr. Selden over from England the ancient modus tenends Pariiamentun, 
denies that e- enabling them to hold Parliaments, which after-was con 
hs; ary [wt firmed/by King 7ohn; yet that was by no other force than 
we boy "ppt bare Letters Patents. Now when a Nation is once cot 
fame is an im- Quered, there remains no Law, but that of the Congue. 
poſture. Yide rour 5 and though he may incorporate ſuch conguered Na 
His Tir, of Ho- tjons with his own, and grant unto them their ancient Par 
SY a ys liamentary ways of making of Laws; yet the Conquerer 
Fig 70%." can no ways grant unto them a power, by virtue of fuch 
7 Grant or Confirmation , as'to impoſe upon his own Cout- 
try, for he himſelf before ſuch Conqueſt, could not make 
a natural born -Subjc& without Act of Parliament , and 
moſt certainly his Conqueſt adds nothing to his powel, 

| though it does increaſe his Dominion. 
#:1den's Tides VI.Again, Kingdoms that are abſoJute under one Prince, 
of Honour, fol. 4d fidem Regis, there the Acts of each other are reciprocate, 
213: 1n Scot= and one naturalized by the Parliament of Scotland, is a 
Land, the ritle naturalized in England, 'becauſe Scotland is a Kingdemab- 
s Caro 59: folute, and yet in the Caſe of Craw and Ramſey it is ther 
» Allgite, h . h f 

Francie, & tj. held , That an Alien naturalized in Scotland remains at 
bernie Rex but Alien notwithſtanding ; but Ireland is a Kingdom deper- 
in 1re2nd,4ng- dent and ſubordinate to the Parliament of England, for 
he Scare ng £be Parliament in Exgland can make an Act to bind Ire 
5© not 2 Domi- (4774, nt not & converſo. Now to be a Native of Ireland, | 
nionbelonging the ſame as to be born in 7yeland, but that is by the Laws 
to the Crown of Treland ; but to be born in Ireland, and to be the. ſame 
of ERIE as to be born in England, | muſt be by the Laws of Enylana: 
Enelend,  . But there is no Law that hath eriabled-them with ſpcha 
| power, 
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ower, as to naturalize further than their own Laws ex- 
tend z but the Law of Ireland does not extend into England, 
therefore Naturalization in Jreland operates only in Ire- 
land, becauſe of the failure of power, 

VII. Again, Kingdoms that are conquered, the Empire 

of the ſame may be acquired by the Conqueror, only as it 
isin a King, or other Governor, and then the Conqueror 
only ſucceeds into hisright, and no further *, or alfo as « x, rence 
*ris in the People, in which caſe the Conqueror hath Em- je js that the 
pire, ſo asthat he may diſpoſe of it ,, or alienate it as the Kingatthisday 
People themſelves m1 ght 5 for *trs one thing to inquire of the annotalten or 
thing , another of the manner of holding of it , the which are ear Kama 1 & 
applicable not only to corporal things, but incorporal ,f parjiament 
alſo: For as a Field is a thing poſſeſſed , ſo is a paſlage, an for they whoſe 
aft, a way ; but theſe things ſome. hold by a full right of right he ſuc- 
property , others by a right of uſufruQuary , others by a _ could 
temporary right. Again , by the will of the Conqueror, Inſti fol: C0.4+ 
the Kingdom or Republick that-is ſo conquered, may ceaſe ner Gn ho” 
to be a Kingdom or Commonwealth, either ſo that it may grant, Portus 
he an acceſſion of another Kingdom or Commonwealth, 4r obeazen- 
as the Roman Provinces, or that it may no ways add here- 254. _—_— 
to any Kingdom or Commonwealth, as if a King waging www" = 
War at his own charge, ſo conquer and ſubjc& a People clefarum Vntr:< 
to himſelf, that he will have them governed, not for the politicarum &+ 
profit of the People chiefly , bur of the Governor , which Catbedralium * 
1s a property of that we call Her:le Empire +, not of Civil Cn __ 
for Government is either for the profit of the Governor, 4 13+: ll 
or for the utility of the Governed, this hath place among 40, and many 
Freearmen, that among Maſters and Servants. The People more,all which 
then that are kept under ſuch command, will be always *< !nſeparably 


for the future not a Commonwealth , but a great Family ; unrrnk a , 


'hence it is that we may plainly underſtand , what kind of + pyperium a- 


Empire that is which is mixt of Civil and Herile, that is, 1iud ef ob utils- 
where ſervitude is mixt, and mingled with ſome perſonal fatem ejus quz 
liberty : For if the People are deprived of Arms, com- py _—_ 
manded to have no Iron but for Agriculture, -to change þ,,j,. 21.9 54. 
their language and courſe of life , and abſtain from the uſe x. pores ar 
of many of their Cuſtoms , to be confined * to their own ſervos. Arif. 

Houſes, Caſtles, or Plantations , not wander abroad to be {i 7: dr Repub- 


governed by ſuch Laws as the Conqueror ſhould tranſmit To of the 


Earlof Shrewsbury on the Stat. of 28 H. 8. of Abſentees, 4. 1nF. preſcribes, fol. 354» 


to 


« 
v 
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* Or elſe they to them *, all which are the tokens of a Nation by Con. 

nc mn queſt made ſubordinate to the Conqueror , and are part MW grea! 

17 oy pre Jy et Herile , and part Civil; and though they may remain a {MWame 

Aviovifius apud Bingdom , and abſalute within themſelves as to the ma. Ml ways 

Ceſarem, jus eſſe king of Laws, to the obliging each other , yet they can no MW amor 

bell; ait, ut qui ways impoſe on their Conqueror ; for though that be true Ml of E: 

viciſſent , iis which in Quintilian is alledged on the behalf of the The. IM corre 

ques vicaſſent 5, that that only is the Conqueror's which he holds Ml by V 

quemadmodum *. - n J 

veltnt imzera- bimſelf z but an incorporeal right cannot be holden, and 
rent, de Bello the Condition of an Heir and of a Conqueror 1s different, 

Gaizco, t. 1- * becauſe the Right paſſeth to the former by the deſcent, but Ne 

only the ching by the laſt by virtue of the Conqueſt. But Ml Gove 

certainly that is no objection, for he that is Maſter of the MW and p 

perſons, is alſo Maſter of the things, and of all right which Ml as a | 

'F Leg-qui-in does belong to the perſons ; for he that is poſſeſſed F, doth Ml Eitat 

ſervitute et, 4: not poſſeſs for htmſelf, nor hath he any thing in his power Ml were 

EF ws mY Te who hath not-himſelf ; and ſoit is, if he leaves the right of IM diſtin 

Leg. Jud. de A Kingdom to a conquered People, he may take to himſelf Aſſen 

Adggte ſome things which were the Kingdom's , for it is at his {Wout ol 

| pleaſure to appoint what meaſure he will to his own fa. {Wthat v 

vour : fromſhence it is we may obſerye what ſort of Em. {MWred it 

_ Pire that Kingdom is at this day. and n 

| VIHI. Now /relazd before the ſame became united'to the Wl mong 

Calvin's Caſe, Crown by the Conqueſt of Henry the Second , the Natives WW an Ac 

Ub. 7. o.23- were meer Aliens, and out of the proteftion of the Laws WM En2/a 

; of this Realm ; yet when once they became a conquered M8 fame, 

People, and ſubje& to the Crown of Eng/and, and united lh cale is 

ad fidem Regis, then did ariſe their Allegiance, but that IX, 

Union neither made them capable of the Laws of England, Ii the le; 

nor. of, their own , till ſuch time as the Conqueror had ſo I they d 

declared them : now what do they deſire in order to re- MW ſeized 

vive their Government? Firſt, they humbly beg of King Wl Will, 

Henry the Second , that fince he was pleaſed that they IM only 1 

: ſhould remain as a diſtint Dominion , that their ancien Wt fhrou; 

For at a gene. Cuſt010s or Uſages ſhould not continne ;, that he would be pleaſed there 

ral ins. ae Or ordain, that ſuch Laws as he had in England * ſhould be of Heirs 

Caſſels ofall che force, and obſerved Ireland, purſuant to which he grants 


Clergy there, - them power to hold Aſſemblies by the three Eſtates of the XN. 
on Fart) Realm, and that they ſhould be regulated according to the MW claime 
"a Prion inſtitution and manner of the Parliaments in Ergland, WW death . 
land weze eſtabliſhed, and made of force in Ireland, Geraldus Cambrenſis Topographia - Ml 2 Pug 
nry 


bernie, lib, 3: cap. 18, * Pate & E. ks 8. 13+ Hibtrh. - 


ſhould 
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Pag. 121. Leges 
Anglie ab om- 


Now here is no continuing, or reviving their ancient 
Government, but the introducing a new one, part Civil, 
and part Herile, nor indeed had they before any ſuch thing 
as a Parliament there, or general Aſſembly of the three 


Eſtates ; for when Heyxry the Second went over, there Sir Fohn Davies ' 


X . on the Con- 
were ſeveral Kings or Scepts, who had their ſeveral an queſt of Ireland 


diſtinct Aſſemblies; but when they ſubmitted, this great 103, 104, 105» 
Aſſembly of Eſtates which he conſtituted, was a colletion 
out of all of chem , for their future well Government ; ſo 
that whatſoever mode of Regiment, the Conqueror decia- 
red it was no more than for the well governing of the place, 
and making ſuch Laws as were necelſary, and proper a- 
mong(t themſelves : But for them to impoſe, by virtue of 
an Act of Naturalization, upon an abſolute Kingdom as , |, , 
Enoland , without the conſent of the three Eſtates of rhe fol. wt. ON 
ſame, furely was never intended , much leſs effected : the verſus Ramſey. 
caſe is both great, dubious, and curious, therefore quere. 
IX. By the Laws of France ail perſons not born under 
the legeance of rhat King,- are accounted Aliens, and if 
they dye, the King 1s entitled tothe Eſtate, for all ſhal} be 
ſeized into his Exchequer or Finances ;, but if they make a 
Will, the Prerogative is diſappointed : Yet that extends 
only to Chattels perſonal , in which Strangers paſling 
through the ſame , have greater Immunities than Aliens 
there reſident; for Travellers dying without Will , the 
_ or Executors ſhall have benefit and poſſeſſion of their 
Eſtates. , 
X.. The like Priviledge the Kings of England formerly 
claimed in the Goods and Eſtates of the Fews after their 
death, if the Heir ſued not, and paid a Fine to the King 
toenjoy them, as by this Record appears. 
Inratores ſuper ſacrum ſuum dicunt quod preditum Meſſua- 
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Caroon's Caſe, 
Hobby's Caſe. 
Stephen's Caſc. 


Note, This was 
before the Sta- 
ture of 25 £E,3, 
Ir's vouched by 
Shard 1n 40. 
Aſlize pl. 24» 
ſee Caluin's 
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Df Naturalization. Book I11; i Bo 
gium ſuit quondam Eliz le Bland, qui, &c. diem clauſit ex. 
tremum, & quia mos eft Fudaiſmi quod Dominus Rex onnia, 
& Catalla Tudei mortui de jure dare poterit cus voluerit , ni 


propinquior heres ejuſdem Fudei finem fecerit pro eiſdem, dicunt Wl illus 
quod Dominus Rex dittum Meſſuagium dare poterit cut volue- A 
rit ſine injuria alicui facieuda , ſi ta quod ſit heres difts Elie, Ml fath 
finem non fecerit pro Catallis ejuſdem Eliz habendis, &c. Sub) 


But whether the ſame is now uſed, may ſeem doubtful, {Ml the « 
for the Goods of Aliens eſcheat not at this day to the WI Gra 
Crown, but Adminiſtration ſhall be committed to the {W11zal 
next of kin. Zatic 

XI. By the Laws of France, Flanders, Milan, Savoy, and ſequi 
the Franche Comte, though poſſeſſed by ſeveral qther Prin. 
ces, yet the Natives of the ſame partake in the Immuni. 
ties with the natural born Subjects of France , and if they WIwho 
dye without Will, their Heirs claim theic Eſtates ; the {Wiball 


reaſon given , becauſe, ſay they , thoſe Countries were I. *! 
never alienated from them ,” but were always annexed to {M12 Fe 
the Crown of France, who acknowledges them to be their (Wl Wife 
Subjects to this day, to W 
But in Enzland it is otherwiſe, for thoſe that are born MIO) th 
in Gaſcoim, Normandy, Aquitain , and thoſe other Territo- Eawa 
ries which were formerly the poſſeſſions of the Crown of {Wand 11 
England, in which if any had been born when ſubject to endo 
the ſame, they would have been natural born Subjects, yet {MW#1usb: 
now are eſtcemed Aliens; and ſo was the caſe youched by MI. A3 
- Shard, of a Norman, who had robbed together with other F; Fry 
alth., 


Engliſh, divers of his Majeſties Subjects in the Narrow Seas 
being taken and arraigned, the Norman was found guilty 
. only of Felony, and the reſt of Treaſon ; for that Normar 
dy being loſt by King Fohzz, was out of the allegiance d 
Ed. 3. and the NN ormaz was accounted as an Alien. 
XII. In France the Kings may there Denizize , ſo like 
wiſe here in England, but with this difference, the Letters 
of Denization by thoſe of France remove the total diſab 
lity and incapacity of the Alien. 

But in England the Charter of Donation or Denizatiol 
1s but a temporary, partial, and imperfeft amorrion of tit 
diſability of an Alien ; for though it puts the perſon Indent 
zed , as to ſome purpoſes, in the condition of a Subject, 
and cnables a tranſmiſſion hereditary to his Children, bor 


afterthz Denization, yet it does not wholly remove F 
| diſed 


Book III. Df Naturalization. 
diſeaſe or nor-abiitty, as to the points of deſcent or hereditary 


and therefore if he purchaſes Lands, and dyes without 

iſſue; the Lord by Eſcheat ſha!l have the Lands. : 
And therefore in lineal D:ſcents, if there be a Grand- 
1iz Wl father natural born Subject, Father an Alien, Son natural 
' Wi Subjet,, the Father is made Denizen , he ſhall not inherit 
ful, MW the Grandfather ; and if the Father dyes in the life of the 
the MI Grandfather, the Grand-child (though born after the De- 
the {WI ization) ſhall not inherit the Grandfather, for the Deni- 
zation does not remove, neither the perſonal nor the con- 

and {Ml ſequential impediment, or incapacity of the Father. 


rin. So likewiſe in Collateral deſcents; as for inſtance , the ©94fy and D;- 
uni. {MW Father a natural born Subject, has iſſue two Sons Aliens, 7,7" 6 Fo 

h who are both made Denizens, and one dyes, the other j, z c,17- 
= hots þ: B. R. Godbols 
the WI ſhall not inherit him. ng 


Vere XIII. The like Law in Dower, a Man ſeized of Lands 
dt (Min Fee , and takes an Alien to Wife, and then dyes, the 39 H 8: Dyer 
heir WI Wife ſhall not be endowed : But if the King takes an Alien 

to Wife , and dyes, his Widow Queen ſhall be endowed 
zorn {by the Law of the Crown. Edmund, Brother of King 
rite. Edward the. Firſt, married the Queen of Navar, and dyed, 25 £4 1 Roz, 
n of and it was reſolved by all the Judges, That ſhe ſhould be ** ** 
X to Mendowed of the third part of all the Lands whereof her 
, yet Husband was ſeized in Fee. | 

A Few bora in England, takes to Wife a Few born alſo 

ther I'D E7yland, the Husband is converted. to the Chriſtian 
Seas Faith, purchaſeth Lands , and enfeoffeth another, and 

ine ; the Wife brought a Writ of Dower, _ was = x OE 
nar cd of her Dower , Quz4 vero contra juſtitiam eſt quod ipſa £48. 1 H. 3. 
totem petat , vel Ir_a de tenemento quod fuit Virs Gio AC Al A 
quo in conver ſione ſua noluit et adherere , & cum eo conver- 
tere. 

XIV. If an Alien be a Diſſeiſor, and obtains Letters of 
Denization, and then the Diſſziſor releaſe unto him, the ,, | fot. 
King ſhall not have the Land ; for the Releaſe hath altered 298, z, © 
the Eſtate, and it is as it were a new Purchaſe, otherwiſe 
it is as if the Alien had been Feoffee of the Diſleiſee. 

And though Aliens are enabled by Charter of Deniza- 
ion toa tranſmiſſion hereditary to their poſterity of Lands, 
yet a Denizen is not capable of Honour , nor a tranſmifl- 
on of the ſame , without Aaturalization by Parliament ; 


for 


tranſmiſſion, and reſembles a perſon in caſe of an. Artainder ; , ,, Inſt, fol.2s 


392 Of Naturalization,” Book I Þ 

C0. 4+ Inftit, for by the Charter of Denization he is made, quaſi ſeu ra 
fot. 47- quam ligens , but to be a Member of Parliarhent, he muſt 
be Lgens revera, & non quaſs, for by his becoming a No. 

ble-man, he claims the place of Judicature in Parliament, 

the which he cannot till naturalized by Act of Parliament, 

| and then he may claim as eligible to the ſame, or any 
Decreed inthe other : And the ſame Law is at this day in France , where 
grind __ aA no Foreigner can hold any Honour or Dignity in the State 
4 1907- orany part of the Government. Tis true, Cardinal + 
zarine, who was an Italian, held a great ſhare in the ſame, WM 1. « 

but it was vi, maz# & forti, and was the occaſion of intro. , 

ducing a Civil War in that Kingdom; and yet the late - 


Vide Manmouti . 1 clai t 1g01 | 
Hiſt. < ” wy Duke of Richmond claimed the Honour or Dignity of 2 Ml 17. 


fol 15. Peer of France as Lord of Aubon , but that was a Title re _ 
ther annexed to the Tenure of that Seignory than other. ſo 
wu m. 


And though His Majeſty has been pleaſed to confer the t 
Dignity of Dutcheſs of Poreſmouth on the Lady Carwel, yet In 
the fame is rather Honorary than a Title conſiſtent with Wl 1V. 
the Laws of England: for though His Majeſty is the Foun. ed 
tain of Honour , and may call the meaneſt of his Subjed; 
to the higheſt of Dignities; yet it is theic Civil qualifics wy 
tions which make them capable of injoying the Immun. ; 
ties and Priviledges of Peers , but that flows from another Wi Kin; 
Fountain, even the Law of the Realm , which as to Deni Wl £1et) 
Zens diſables them to take ſo ſignal a mark of Soveraignty ll ''” « 
withont ACt of Parliament. | molt 
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CHAP. IV; 


a - » 
"WM Df Aliens and Tryals per medietatem, where 
tate allowed, and where not, 
Mis 
ume, 1, Of the manner of Aliens obtaining | V. Of the awarding of Tales upon 
tro. Tryals per medietatem , at the | reque#t on ſach Enquiries. 
| Common Law, and of the Antiqui= | VI. Where this immunity does not ex- 

ate ty of the ſame. tend in Aliens, and where it does 
of a I 11. of the making the ſame a Law | in matters Civil and Criminal, 
> [a unzverſal within this Realm, as to | VIE. Of the validity of a Witneſs 
-her. ſome perſons, aſterwards general, | Alien, and of an Infidel. 

| as to all, VIII. The title of a Renegade. 

III. Of the #rit , and ſome Obſerus- | IX, Of the benefit of the Kings Par-- 
the tions on the Summons of ſuch an | don, whether it extends to an 
, yet ' Inqueft. Alien whoſe abode is here, but 
with IV. Of the opportunity loft, or gain- | happens to be abſent at the time of 


OUN- ed by praying this 5mmunity. the promulgating. 
ics YN | —_— bilinguis, Or per medietatem lingue, by the Com- 
mon Law was wont to be obtained by Grant of the 
\ther I King, made to any Company of Strangers, as to the So- 
Jeni. | ciety of Lombards, or Almaignes , of to any other Corpora- | 
gary i 7102 or Company; when any of them were impleaded, the Sanf- Pl. Coron- 
| moity of the Enqueſlt ſhould be of their own Tongue z this % 3+ <p: 7+ 
Tryal per medietatem in England is of great Antiquity, for i 
in ſoine caſes Tryals per medietatem was before the Con- ramb.fel.g1. 3- 
queſt, Yirs duodent Fure ( onſulti, ſex Wallie totidem Anglia 
& Wallie jus dicanto, and as the Commentator obſerves, it co. r.1nf. 1555 
was called duodecim Viride Tudicium. 

— © ll. This Immunity afterwards being found commod!- 

ous to us Nanders , became univerſal ; for by the Srarate 

of 27 E. 3. cap. 8. it was enaQted that in Pleas before the 27 E. 3. cap.8. 

Major of the Staple, if both Parties were Strangers, the 

Tryal ſhould be by Srrangers; but if one Party was a Stran- 

ger, agd the other a Dernizen, then the Tryal ſhould be per 

medietatem lingue : But this Statute extended but to a nar- 

row compaſs, viz. only where both Parties were er- 28 E.3. cap.13- 

chants, or Miniſters of the Staple , and the Pleas before the 

Major of the Staple : But afterwards in the twenty-eighth 

year 


\Þ, 


384 


But if it be for 


Aliens Tryals. 
year of the ſame Kings Reign it was enacted, That all 
matiner of Enqueſts , which was to be taken , oz made 
amongſt Aliens and Denizens, be they Werchants , oz 
others, as well befoze the Wajoz of the Staple , as befoze 
any other Juſtices oz Piniſters : Although the King be 
Party, the one half of the Enqueſt or proof ſhall be Der. 
zens,. the other half Alzens, if ſo many Aliens and Foreig- 
ners be in the Town or place where ſuch Enqueſt or proof 
is to be taken that be not Parties, nor with the Parties in 
ContraCt, in Plea, or other quarrel, whereof ſuch Enqueſ 
or proof ought to be taken; and if there be not ſo many 
Aliens, then ſhall there be pus in ſach Enqueſts or proofs 
as many Aliens as ſhall be foxrd in the ſame Town or places, 
which be not thereto Parties, as aforeſaid ; and the rem- 
nant of Denizens, which be good men, and not ſuſpicious 
to the one Party or other. 

By which Scatute the ſame Cuſtom or Immunity was 


Treaſon & cox- Made a Law univerſal 5 although it be in-the Caſe of the 
tra. Vide poſies King, for the Alien ſhall have his rg rf meatetatem, 


Ms Go 


Dyer 44+ 


It matters not whether the moity of Aliens be of the 
ſame Country , as the Alien party tothe aCtion is; for he 
may be a Dutch-marn, and they Spantards, French, Walloons, 
&c. becauſe the Statute ſpeaks generally of Alens. 

III. The Form of the Yenzre facias in this caſe is, De Yi 
cenet”, CC. quorum una mediet as fit de Indigents, & altera me- 
dietas fit de aliegenis natis, &c. And the Sheriff ought to 


Stat. 18 Eliz Lerurn ewelve Aliens and twelve Denizens, one by the other, 


Caps C0. 3» 


part 818. 841. 
Bro. tit. Tryal. 


Cr0-3-part '38 


with addition which of them are Aliens , and ſo they are 
to be ſworn; but if this Order be not obſerved, it is holpen 
as a miſreturn. 

It has been conceived of ſome , that it is not proper to 
call it a Tryal per medietatem Lingue, becauſe any Alien of 
any Tongue may ſerve; but that ſurely is no ObjeCtion, 
for people are diſtinguiſhed by their lapguage, and medr- 
tas Lingue is as much as to ſay half Engliſh, and half of anc- 
ther Tongue or Nation whatſoever , nor matters it of what 
;. ſufficiency the, Jurors are , for the form of the Yenire facias 
ſhall nat be altered , but the clauſe of quorum quoliter ha 
heat 4., &c. ſhall be in. 

If both Parties are Aliens, then the Enqueſt ſhall. be all 
Engliſh ;, for though tte Engliſh may be ſuppoſed to favour 
themſclves more than Srrangers, yet when both Parties are 

Ei Alien! 


Book Il, 


falls 
to be 


| his p 


V. 
cann! 
this, 


| But if 


ough 
Dent 
have 
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eAbens, it will be preſumed they will fayour both alike, at H. 6. 4: 
without any difference. 

IV. Ifan Aber is party, who ſlips his opportunity, and 
ſuffers a Tryal by all Engliſh, the ſame is not a Verdict &r- 
ronewus ; for if he will be To negligent as to flip that advan- Dyer 28; 
tage which the Law gives him, it is his fault; for the 
Alien, if he will have the benefit of that Law, he niuſt then 
pray a Yenire facias per meaietatem Lingue, at the tinie of the 
awarding the Venire facias : But if a neglect of that oppor- 
tunity happens, yet if he prays it after the awarding a ge- 
neral Yenire facias , the ſame may be retrieved ſo as it be Dyer 144; 
before the Yenire be returned and filed , for then he may 21 H7- 324 


| have a Yenire facias de novo ,, or otherwiſe he cannot, nor 


can he afterwards challenge the Array for this cauſe, if it 
falls out the Juriesare all Denizers ; though Sandford ſeems Pl. Coron. 159; 
to be of a contrary opinion, for the Alien muſt pray it at Py 357 
his peril. | | 

V. If there be a general Yenre facias, the Defendant g Z.4. it, 143 
cannot pray a decem T ales, &Cc, per medietatem Lingus upon 
this , becauſe the Tales ought to purſue the Yeuirg facias - 


| But if the Yenire facias be per medietatem Lingue , the Tales 


ought to be per medietatem Lingue, as if five Aliens and five 
Denizens appear on the principal Jury, the Plaintiff may 
have a Tales per medietatem; but it the Tales be general de Col.to.fo.r04; 
circumſtantibus , 'it hath been held good enough, for there 
being no exception taken by the Defendant upon the 4- - 
warding thereof, it ſhall be intended well awarded. bird ron 
If an Ale that lives here under the protection of the * ***#"* 
King of England, and amity being between both Kings, ar Herb. 4; 
commits Treaſor, he ſhall by force of the At of 1. and 2. Stamford. 154. 
Philip and Mary , be tryed according to the due courſe of pop — 
the Common Law, and ſhall not in that caſe be tryed per me- þ,, ay 4x Jud- 
dictatem Lingue.- gES, 
But in caſt of Petit Treaſon, Murder , Felony, &Cc. if he 


. = , Vide Lord Dyer 
prays his Tryal per medictatem Lingus, the Court ought to fol. 144. 4 


grant 1t. | Caſe of Sherily 
where the point is fully handled. Co. Init. 3. part, fol. 27. 


Yet if an Information be exhibited againſt an Alen,, the Moores $879; 
Tryal.is not per medietatem , but according to the Common Barr's Cafe, 
Law, 


If an Alien in Leagve bring anaRtion (if there be cauſe) - 
Ccc the 
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Colivre Cole's the Defendant may plead in abatement ; but if it be an 


Entries tit. A. 
hen r. 


Stamf. 160. B. 


25 E4.3. cap.8. 
28 Ed..3. 13» 
2 Bl 5. 3+ 


Mich. 35, 36 
Elts. in B. R. 
Sir Julius Ceſar 
verſus Philip 
Corſa. 


Aliens Tryals. . Book lll, 
eAlien Enemy he may conclude in the action. 
In an action for words the Defendant pleaded not puil. 
ty, and ſaid he was an Alien born, and prayed Tryal pe 
medictatem Lingue, which was granted, and at the 1+ priv 
in Zoxdor: ;, but fix Engliſh men and five Aliens appeared, 
and the Plaintiff prayed a Tales de Circumſtantibus per medie. 
ratew Lingue , and it was granted, ſo there wanted one 
Alien, and the Record was : | 
Ideo alins Alienigena de Circumſtantibus per vic! London, ad 
requiſitionem infra nominats Julii Czlaris, pro mandato Fuſti- 
Ciarum de novo appoſito,. cujus nomen pannelo preditF affilatin 
fecundmn formam Statuti, in hujuſmod: caſu nuper editi & pra. 
Viſs., qui quidem Furato ſic de novo appoſitus, viz. Chriſtiany 
Dethick Alenigena exattus venit ac in Furatamillam ſimul 
cum aliis Turatoribus preditt, prius impanellatis , & Furati 
Furatus fuit, &c. It was found for the Plaintiff, and after. 
wards moved in Arreſt of Judgment , That no T ales was 
to be granted de Circumſtantibus , when the Tryal is per me. 
dietatem Lingue , by the Juſtices of Niſs prius, by the Att 
of 35 H.8. becauſe in the Act it is ſpoken of Free-hold of 
Jurors,and an Alien is not properly faid of any Country, or 
to haye any Free-hold ; but it was adjudged becauſe the 
Statute was made for ſpeedy Execution, that it ſhould be 
expounded favourably, according to the intent and mear- 
ing of the Makers of the At ; and though in this caſe the 
Tales was prayed by the Plaintiff, where it ought to hare 
been ad requiſitionem Defendentis, yet that ſhould be taken 
to be but a miſpriſion, and would be amended. 
VI. If the Plaintiff or Defendant be Executor or Adm- 


 niſtrator ,* though he be an Alien, yet the Tryal ſhall be by 


CY0. 3. part, 
fol. 275. 


En ſh, becauſe he ſueth in Auter dzoit 5 butif it be aver- 
red that the Teſtator or Inteſtate was an Aer , then it ſhal 
be per medietatem Lingue. : 

Shely a French man who joyned with Stafford in the Re 
bellion, in the taking of Scarborough (aftle in the County 
of Fork, he being taken, was arraigned in the Kings Bencl 
upon an Indiftment of Treaſor, and the Indictment was 
contra legiantiam ſuam debitam ; and the Indictment was 
ruPd to be good, although hewas no Subject, becauſe it 
was in the time of Peace between-the Queer and the Fren! 
King. But if it had been in the time of War, then on 

| | par 


* BooklII: - Altens Tryals. 
party ſhould not have been indi&ed, but ranſomed, It was 
likewiſe ruF'd there, that the Tryal was good , although 
the Yenire facias awarded in Tork was general , and not de 
| ber medietate Lingue ; for ſuch Tryal per medietatem Lingue 
rin does not extend to Treaſons , and the Indiftment ought to 4 Har. Dyip 
red, omit the words, Naturalem Dominam ſuam, and begin that 145+ 
die. he intended Treaſon contra Dominam Reginam , &c. Fill, 
one 36 Ekiz. tn B. R. Stephano Ferraro d'Game's Caſe in Dr. Lo- 
pez Treaſon. : 
n,ad If an Alien Enemy come into this Realm ; and be taken 
uſti in War, he cannot be indicted of Treaſon, for the IndiCt- 
atur ment cannot<conclude contra legiantiam ſuam debitam, for he 
pro. WI. never was in the proteCtion ofthe King; and therefore he 
anut ſhall ſuffer death by Adartial Laws, and ſo it was rul'd in 
Gan 13 H.7. in Perkin Warbick's Caſe, who being an Alien 
ratis born in Flanders, feigned hithſelf to be one of the Sons of 
ſter. MM King Edward the Fourth, and invaded the Realm, with 
Was intent to take upon him the Dignity ; who. had his Judg- 
- me. i nent and Tryal by Martial Law, and not by the Commor 
Att Law of England, - | 
d of VII. The Kingdom of Ireland was a Dominion ſepara- 
y,of WY t<d and divided from England at the firſt, and cane to the | 
the (MY Crown of England by Conqueſt , in the time of Henry the Sir Zobn De- 
d b Ui Second z and the meer rſh were as Aliens, Enemies to the "7 C—_ 
eal- Crown of England, and were diſabled to bring any action, _— sf , 
> the and.were out of the protection of the Laws of this Realm ; Oe” 
have and five Scepts of the 1r;ſh Nation were only enabled to the 
aken Laws of Ezgland, wiz. Oneil de Ultonia, O Molloghlin de 
BY 44edia, O Connoghor de Connacia , O Brian de Tholmonio, and 
dn WS 14a Murogh de Lagenia., as appears by the Records of the 
x by WI Dominion of /re/and, and ſeveral Grants have been made 
1Ver- to the Iri/þ, which proves them to be meer Aliens. But 
ſhal MI afterwards, though the ſame was a ſeparate and divided 
Kingdom, yet whilſt they were under the ſubjection and 
> Re obedience of the Kings of England, if High Treaſon had 
unty I been committed by an r;;-a7, he might be arraigned, 
ench WI indicted , and tryed for the ſame within. England, and by ,, ». fol. 23. 
was the Laws of England; and fo it was reſolved by all the catuin's Cafe. 
was Judges of England in Oruck's Caſe, 33 Eliz. and allo in 
iſe it WY Sir Zohr: Perror's Caſe , That Ireland was out of England, 
rench WY 2nd yer that all Treaſons committed there, were to be try- 
1 the Wl ed in England, and that by virtue of the Statute of 38 2.8. 
party Wl £7 23. CCcc 2 Arthur 


Aliens Tryals., Book III, 
eArthur Crohagan,. 2n Iriſh man , was arraigned, for 

that he being the Kings Subje&t, at Libor: in Spain uſed 

theſe words, [ will kill the King (*nnuendo Dominum Carolum 

Regem Anglie) if I may come unto him , becauſe he ts a Here- 

zick ; that afterwards he came into England, and was ta- 

ken, and tryed by a Jury of Migaleſex, and was found 

guilty z and it was held High Treaſon by the courſe of the 

Mich. 4 Car. 1. Common Law, for his Traiterous intent , and imagination 
Cro. fol. 242+ of his heart is declared by theſe words, and within the Sta. A 
tute of 25 E. 3. he confeſſed he was a Dominican Fryar, ll x; 
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 _  andPrieſt in Spary. p 
14 Eliz,inthe Brafonſays, that an Alien born cannot be a Witneſs; NI 
o—_ -_ but that is to be underſtood of an Alzer Infidel, for the Bj oy 


; :, ſhopof Rgſſe, being an Alien born (a Scor ) was admitted IV. 
-folk , Co. Inſlit. 
eh jam to be a Witneſs, and ſworn. | 


Yet an 1ndel may bring an Aftion againſt another Mer: V. 

* x1 H-8.fol.4- chant, or any other however *, and that without contro. | 
verlie. | | 

The teſtimony of a Rexegadoe is not to be received at oo 


this day, by the Laws of any Chriſtian Kingdom or Repub- | 
lick ; he that hath once renounced his Fazth can never be 
believed, therefore he cannot be a Witneſs ; and ſo it was 


pill. 17,18 rul'd where one Domingeo de la Cardre , a Renegadoe , who VE 
Car. 2-in B. R» was {worn, and gave evidence; afterwards anew Tryal I 
oma gy being granted , his teſtimony was rejected, and he not , 
£41630% ſuffered to be ſworn, it beingat his Tryal proved ,. that M- : 
he was a Spaniard, and a Chriſtian by birth and education, Py 
and after became a Few. ” 
VOWS | If an Aber be reſident, and commits an offence, he ſhal 2 
courters Cafe, Have the benefit of the Kings general Pardon; but if he is 
| - [ 
not sn the Kingdom at the time of the Pardon promulgated, P 
then he loſes the benefit of the ſame z for he is no other: Pr 
wiſe a Subject, but by his reſidence here. po 
br 
Co 
gc 
ſo 
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CHAP. V. 
Df Planters, 


f. Of Poſſeſſion , and. its original | rally have more than azother, and 


right. what conditions are annexed to 
uy. of Vacancies natural , which | ſuch fortunes, for thoſe that are in 
give a right to Planters. neceſſity. 
III. Of Czvil Vacancies, how far the | VIII. hence it us that there was at 
' ſame may be poſſeſſed. ' the beginning, and i flill a tacite 


IV. o perſons expelled, whether juſt | condition of re-aſſuming our Ori- 
to deny ſuch to plant in places va- } ginal rights, in caſe of extreme or 
cant. natural neceſſity for natural Com 

V. of Planters, whether they have | - munity. | 
a firm right, ſo as to diſpoſe by | IX. Of neceſſity conſudered in a Chris 
Will, or only a Uſufruttuary poſſeſ» | Ffian Community. 
fon. X, Of the Primitive Communzon, 

VI. of Planters , wanting things | conſidered in reference to #ts ve« 
neceſſary ſor thz ſupport of humane firifions and limitations. 
life, generally conſidered according | XI. Of thoſe things that are dedica- 
to the Laws of Nature. ted to God, and holy uſe , whether 

VII. Wherefore one man may natu- | ſubjeft to the relief of our neceſſities. 


ps in the firſt Chapter of this Book diſcourſed 
of the Original of Property deducing its inception, 


_ tothat which we call poſſeſſion, or meum, and how the 


ſame may be altered by War; it may not ſeem unneceſſa- 
ry to diſcourſe of the acquiring of Property in the new dif- 
coveries of thoſe vaſt immenſities of America, which being 
prepoſleſſed , ſeem to deny us legally that title which we 
pretend to. . - | 

Poſſeſſion by Law, is eſteemed the higheſt title that 


"Men can pretend to what they enjoy, which is nothing elſe 


but poſitzo pedisz as if the Ancients had no other ſeal to 
confirm. their Tenures , but the prints of their feet : and 
good reaſon, ſeeing the mind is not able to take up a place 
10 well as the body ; for many mens wills may concur in 
(wiſhing and liking) the ſame thing , but many bodies 
cannot concur. to the poſſeſſing it : Beſides the mind can- 
not ſet an outward mark on what it likes, that thereby 
others might be warned to abſtain from it, all which the 
body properly doth. Abraham and Lat going to plant, 
GCE v declared 


4 


Aſchamns jol.l 5. 


| Df Planters. Book II], 
declared no more than this, there was room or vacancy 
enough ; and therefore , without further examination or 
{cruple , they knew they might turn to the right hand or 
to the left, to poſſeſs what they would to themſelves. 
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IT. This Vacancy, which gives usa right to plant, is to 


be conſidered in two reſpets, r. Natural; 2. Civil: the 
firſt is in things which may be poſſeſſed, but aCtually are 
Not, neither in property, nor uſe; ſuch a Vacancy which 
Is rallies in bovis , might be occupied by Switzers, who, as 
Ceſar ſaith, would fain have changed their rough Hills for 
ſome nearer Campamia ; and Deſarts or places un-inhabited 
may be poſſeſſed and appropriated to the firſt Planter, and 
that without all controverſie, but eſpecially by thoſe who 
being expulſed from their own Seats or Eſtate, ſeek-enter- 
Tucitus Annal. tainment abroad : The Anſebarians in T acitus, cry-out, As 
33 - the Heaven to the Gods, ſois the Earth granted to Mortal:, 
ana what is void is publick : Looking up to the Sun and 
Stars, they did openly as it were inquire of them, Whether 
they were pleaſed in beholding any ground empty , and without 
Inhabitants , they ſhould rather caſt forth the Sea, and over- 
whelm the Spoilers of the Earth, . 

@bi nec poſſeſſo 1IT. Civil Vacancy, is where it is not abſolutety incor- 
eſt plene in bo- porated, as among the roving Arabians and Mores in Bar- 
roy nec homo þary, and other Africans and. Americans, who poſſeſs one 
no * oy place to day, and another to morrow ; theſe by their fre- 
$ quent returns, ſhew that they abandon not the places they 

remove from, as derelifta que quis in bonis amplins numerare 
220n vult ; we cannot ſay, that their natural or voluptuary 
* De 7ure Bel INEereſt in them is no way jmproved ; for Grotizs ſeems to 
ac Pacis, lib, 2, Þe of opinion *, That if there be ſome Deſarr or barren 
gap. 2- $. 17. ground, the ſame ought to be granted to Strangers upon 
So their requeſt, and, ſays he, It 5s alſo rightly ſeized on by 
them, giving this reaſon , For that Lands ought xt to be 
eſteemed occupied which are not cultivated; but only as to the 
Empire , which remains entire to the firſt People , they do no 
# D3on. Pruſje- Offence who inhabit ; and manure a part of the Land that 
#nſec, Orat. 5s. lyes neglefted * 

PEE But we muſt preſs this Argument of Grotzus very ten- 
derly, leſt by the ſame reaſon others conclude , that thoſe 
Eſtates which are not competently improved, are derelict 
and occuplable by others , which would introduce perpe- 
tual confuſions\, and eafily perſwade every man'that - 

s + ws Hath: 4 <2eS , A;6 4; n 4 44 4 x * COU 
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could husband his Neighbours Lands better than himſelf: 
However this is a clear caſe for all Planters, that thoſe p,g; ſafta of 


- waſtes , or aFers montes, which the Natives make no uſe conceſio, que eft 


of, nor can receive any damage by their being poſleſſed by fe damno alte- 
others, may lawfully be impropriated by them. THe 

IV. Again, if a Nation or People ſhould happen to be 
expelled out of their own Country, deſire to ſeek void. 
places, or at leaſt ſuch as might not abſolutely endamage a | 
People into whoſe Territory they come, they may juſtly Bz{4 3+ Corfe 
plant; the reaſon is, for that Dominion or Property might 795 | 
be introduced with a reception of ſuch uſe which profits * * gy, a 7. 
ſuch diſtreſſed people, and hurts not thoſe; and there- <£:. | 
fore the Authors of Dominion are ſuppoſed willing rather £#ttu/q3 roga- 
to have it ſo,, but to give away that which we bave but a pr vg 
bare right to and no poſſeſſion, can neither be juſt in the jo 
giver, nor lawful in the receiver. We have an eminent pog;; noted. 
Example of this amongſt the Turks; for the Tartars ha- 
ving over-run the North of 4/ia, and many Nations fled 
from their own Countries for fear of them, amongſt other 
the Coraſines, a warlike People, being thus unkennelled, 
they had their recourſe to the Sultan of Babylon, and 
petitioned him to beſtow ſome habitation upon them, 
their Suit, according to the Rules of Policy, he could net- 
ther ſafely grant nor deny to admit them to be Joynt-te- 
nants inthe ſame Country which the poſſeſſed Turk would 
turn toa preſent inconvenience and a future miſchief, and : 
to deny tem might perhaps edge their diſcontents into ow bets 
deſperateneſs ; therefore inſtead of giving them Gold, he ? © 4 
ſent them to the Mines, yet ſo as they took it as a very 
great courteſie ; for he beſtowed on them al] the Lands 
which the Chriſtians held in Paleſt#e, liberally to give away 
what was none of his , and what the others muſt purchaſe 
before they could enjoy : Sad was the donation ; for by yurthew Paric 
virtue of that Conveyance they became Conquerors of fol. 834, 835+ ; 
Feruſalem, and of the whole ſtrength of the Chriltians. 

V. But admitting that Planters may appropriate a Plan- 


| tation for their living, whether ſuch may diſpoſe of the 


{ame by Will (we ſuppoſing the Poſleſſor having no Heir) 
for that he might ſeem to have but an uſufruttuary poſſeſii- 
on,till a deſcent had been caſt, which then perhaps may turn 
theſame into a Right + : Without all controverſie the ve- + As it is con- 


. . . - 1 ſonant to Na- 
ry immediate poſſeſſing and 33 creates & right "wn rare that my 
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fare of ſub. All > but he that hath Empire there , and that very right 
ſtence, which the party in his life time might have actually transferred 
bas before un- over to another. Now though the deyiſe in the Will ope- 
certain, ſhould rates not till after his death , yet the gift is made during 


now be frxed, 
ſoit is neceſſa- 
rythatthe con- 


his life; according as the French have it, Se deffouiller 
avant que de Fen al'er coucher, that is, man firſt puts off his 


fent which o- Cloaths, arid then goes to bed. 


thers gave to 


this at firſt, ſhould ſtand fixed , eſpecially if there was no obligation, or declaration at 
the firſt to the contrary. Vide Selden de Zure Nat. & Gen, ad men. Heb. id obligat, 
quod eſt ex officio quod legis eſt : But the ſandtion of a Law ſuppoſes the nullity of a ſtate 
of nature, net of a right of nature. | | | 


Pia mater pts 
#em Inter libe- 
Yos diftribuit, 
ut fFuttus ve- 
#4: 0, 


VI. Again, Perſons having arrived in thoſe Territo- 
ries, and planted , but before they have reapt the fruits of 
their labour , neceſſity is found within their Huts, anda 
ſupply of things for the ſupport of hnmane life is wanting, 
whether ſuch may ſeek the means of ſubſiſtence by the 
Laws of Nature, and in caſe of refuſal (after requeſt) force 
them from their Neighbour Planter ? Surely that which is 
"neceſſary for any natural ſpbſiſtence, and neceſſary to ano. 
ther, "belongs juſtly to me , unleſs I have merited to loſe 
the life which I ſeek to preſerve. There were a defc@ in 
Gods creating our natures, ſuch as they are, if he did not 
provide means to uphold their beings, according to the 
natural faculties which he.bath given them. A good Mo- 
ther divides her bread among her Children, fo as a morſe 
may come to each , let us therefore judge this caſe by 
thoſe rules of Juſtice, by which we judge other caſes: if 2 
Father in his Will paſs by a Child or names him, but upon 
falſe cauſes leaves him nothing, he 1s notwithſtanding by 
the equity of the Civ! Law admitted to a Childs part, 
legitima,, and may form his Action contra Teſtamentum in- 
officioſum, Men are all a Kin, and we derive one from ano- 
ther, and tolet others ſettle in our places, who may juſtly 
expect as much dne tothem, for their natural ſubſiſtence, 
ps was to thoſe who before went out of the World, to 
at their departure. 

Man were of all living Creatures moſt miſerable, if he 
might not during this life baye that meaſure, which God 
would not have an Ox defranded of ;. thus hath every 

Dunghil-fly a right to live, and toremain- — 
wa | | efides 


make place for them, yea though they aſlign them nothing 


Book 1Ir, 


Bo 


the 
wal 
of a 
Net 
vin 
frui 
mot 
the) 
tren 
they 
ler 2 
this 
1s thy 
his 01 
uh 
neſs: 
pain: 
reaſc 
Stew 
OUr © 
Whe 
misfc 
will : 
ſomet 
thoug 
that h 
condit, 
cited 1 
diſtre! 
be ſtra 
VII 
divide 
ſuch a 
for wr 
preted 
we are 
to ſup 
if Proy 


Book III. Df Planters, 


beſides exiſtence hath ſenſe, and may not juſtly be depri- 
ved of that its chiefeſt felicity, unleſs it be importunate to 
a nobler Creature. 

VII. *Tis very true that no mancan pretend to ſhare in 
the ſweat of another mans brows, or that the pains and 
waſting of another mans life ſhould be for the maintenance 
of any but his own 3; nay though it be granted, that thoſe . 
Neighbour Planters, who being ſetled before us, and ha- 
ving acquired either by induſtry , or lawful donation the 
fruits of other mens labours, and conſequently mult enjoy 5,,,,1,, in his 
morEplenty than a new Comer or Planter, yet all that Anſer to the 
they poſleſs is not properly theirs; for if another by ex- Synopenſes: Vbz 
treme neceſſity be periſhing, arid they have above what 15 emenai nobis 
they can conſume in a natural way , then they have no ful. foe Popes: 245% 
ler a property 1n that plenty than Stewards have, -and for 7, 4, ;1 Gre- 
this regard they are ſo called in Scripture : The Earth ſtil canico ſolo ubi 
is the Lords, and the fulnefs of it is his, for he made it of que opus ſumi- 
his own matter , and for the faſhion of it uſed not our aid; yea, > ”y per 
tis his Sun which ſtill produces, and his Clouds which drop fat- Rm Exed, 
neſs: We can only pretend the contribution of a little cr;, 
pains for that which is our natural ſhare; ſo that in plain 
reaſon we may not expect to be otherwiſe qualified than 
Stewards, for all that which is not probably neceſſary for 
our own ſubſiſtence, or for theirs, who ſubſiſt only by us : 

Wherefore Lazarm ready to periſh (not by fault, but by 
misfortune) had taken Dzves his Crums, contrary to his 
will; yet he had not ſinned no more than'he who takes y,p,, 1;j, ,. 
ſomething which the Lord or Maſter hath given him, cap.12. dub.12. 
though the Steward contradict it : But if it fo happen, un. 70. 
that both the Planters are #7 pars neceſſitate , then melor eſ# 
conditio poſſidentis z Or as S. Paul's words are , when he ex- 
cited the Churches Charity and Alms, for the relief of the 
diſtreſſed Members of Chriſt, Not (quoth he) that we ſhould 2 Cor. 8. 13. 
be ſtraitned, and they abound. 
VIH. The will of thoſe who firſt conſented mutually to 
divide the Earth into particular Poſſeſſions , was certainly 
ſuch as receded as little as might be from natural equity ; 
for written Laws are as near as poſſible may be to be inter- 
preted by that; and therefore in caſes of ſuchextremities 
we are not without examples, of taking the Goods of one 6rr;ue de 7ure 
to ſupply the neceſſities of many : And therefore at Sea, Bells ac Pac, 


if Proviſions begin.to fail in a Ship , every one may be for- {b- 2- cap. 2. 
. ced 9. 7, 8, 9, 
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Leges humane 


obligant uti ſa- 
fa ſunt, ſcilicet 


cum ſenſu buma- 
ne imbecillita- 
£5» 


Nequicquamt 
" Fundo ſuſpiret 


mUMMUS 51 30s 


* Intendetuy,#n- 
quit , ſocordia, 
langueſcet indu- 
trials nullus ex 
ſe metus aut ſpes, 
&«+ ſecurs omnes 
aliena ſubſidia 

expefabunt,fibz 
tgnavi,e nobis 
EYXVeSe Tacit. 
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ſels at Sea, may take a ſupply of ſuch as ſhall be wanting; 
but. yet governed according toS. Pays words, So that ſuch 
taking ſtraitens not the other Ship. So when the Sea breaks 
in upona Country , we may dig in the next mans grounds 
to make a bank, without ſtaying for the Owners permiCſ- 
ſion, yea tear down any mans hedge, or fence , when the 
Common paſſage is ſtopped : For in ſuch caſes of neceſſity 
humane Laws (as is mentioned afore) do not ſo mud per. 
mit as expound their natural equity , and that which men 
give to thoſe who are ſo innocently diſtreſſed , who bot- 
rowlife only from the ſhadows of death, Er piſta ſe tem. 
peſt ate tuentar, is not properly a Charity to them as a duty 
and if he bea Chriſtian that gives, perhaps he doth more 
Charity to himſelf than to the Receiver. 

. TX. The reaſon of this Chriſtian Charity , or Commu- 
nion, is as far above the natural, as Chriſt himſelf was 
above Nature, this requires an equal beating of all pulſes, 
that as Fellow-Members we have a homogencal ſenſe and 
palpitation; we are todiyide a Cruſe of Oyl, and a few 
handfuls of Meal , with one of Chriſts Flock , with an a- 
bandoned Creature; and what can be in more extremity 
than a poor Planter, in a ſtrange place, deſtitute for the 
preſent of the ſupports of humane life ? 

And ſurely the violation of this 7 Charitatis, 1s no leſs 


than theft, in thoſe who having extended fortunes , never' 


defalcate a Gebeonites Cruſt perhaps for a wandring Angel, 
theſe ſteal even the ſhipwrack'd mans picture fron him, 
which as his/whole inheritance he carried at his back, to 
move compaſſion, and by the inſatiable Sea of their Ava- 
rice and Luxury, they wreck him over at Land. 

X. But this free Primitive Communion had, and hath 
its bounds, and its quartym in Contributions , as well as 
the natural, otherwiſe it might be fraudulent , and thie- 
ving : For they who poſſeſs but a little, would contribute 
it all, on purpoſe to ſhare equally with thoſe who poſſels 
very much-, which would introduce a viſible decay and 
ruine in all ; as Trberi rightly obſerved * on M4, Hortalw 
his petitioning an Alms for Auguſtus Ceſar's ſake , Idlenef 
wouldincreaſe , and induſtry languiſh, if men ſhould entertait 

| no 
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ced to bring out 'openly,, what he laid in for his paſlage in 
- particular ; ſoa Shipat Sea , having in ſtreſs of Weather, 
ſpent her Sails, Cordage, and Anchors, meeting other Veſ 


Zook II. Df Planters, 
10 hope, nor fear to themſelves , but ſecurely expe other mens 
relief, 1dle to themſelves, and burdenſom to us. 

Wherefore in the midſt of that primitive Communion, 
we find that the Apoſtles went domatim, from houſe to 
ſuch WM houſe breaking of bread, therefore they even then retained 
aks Why their houſes in property ; which property is ſuppoſed 
nds WE by the eighth Commandment, as well as it is by Chriſtian 
nif- WW Charity : For no man can ſteal, but by invading the right 
the WM of another; and as for Charity, it is neceſſary he have 
lity WM fomething of his own , to be able to fulfil its commands, 
per- WW and to'make a dole at his door; and it is very convenient 
nen WW rhat he give it rather with his own hand, than by ſome pub- 


or- WM lick Colleftors , For Charity ts hated moſt with the ſenſe of its Mat, 7. 11, 
em- WM own ation, Moreover under the Law, Jews were com- | 


ty; WM manded to love one another as themſelves; yet this Command 
ore Wl took not away property then , therefore it takes it not a- 
way now z notwithſtanding we owne the uſe or uſufruct 
nu- Wl of our properties to the diſtreſſed, though our ſelves bear 
vas Wl the ſame time in diſtreſs ; juſt as we are commanded, by 
ſes, MW the peril of our own lives, to endeavour to ſecure our 
ind WW Nejghbours life, which is yet a Charity more tranſcendent 
ew than the other, by how much life is above a livelihood. 
4+ WM And though the various Laws of Countries have variouſly 
ity WM provided puniſhment for thoſe, whoout of meer neceſlity 
the Wl cake ſomething out of anothers plenty; yet that proves 
not the aft to be ſin, or repugnant toequity or conſcience, 
eſs W but rather repugnant to the conveniency of that Kingdom 
ver' WW or Republick where the act 1s committed; and the true 
el, Wrcaſon of the ſame is, leſt thereby a gap might be laid open 
m, Wto Libertiniſm ; beſides Reaſon of State, we know , con- 
to Wſiders not vertue ſo much as publick quiet: andconventen- 
Va WW cy, or that right which 1s ad alterum. 

XI. We will now conſider thoſe things which are Gods, 
th WM which yet are not his in ſuch a ſtrict rigorous ſenſe, but 
as Mithat they lye open to the exceptions of our juſt neceſlities, 
1e- MW hence that which is devoted as a Sacrifice to him, in caſe 


te WF of neceſſity, may be made our dinner , witneſs the action 
cls WMof David: Wherefore the conſequence of our Saviours 
nd {anſwer was very ſtrong, when he defended his pulling the 
I WWFars of Corn in anothers Field : That if it was lawful for 
ef W David in his neceſſity to eat that bread , which was provi- 


ded for the Table of God, then how, much more was it 
| lawful 
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nenſis Can, 


Df Planters, 


liacenſis 1.Cax. ſon for it, ſeeing they ſerve but for the Souls of Men, and 
Concilium Toit therefore the Souls of Men are more precious than they? 


eanume 


Grotzus de Jure 
Bellz ac Pacy, 
lib. 2. Caps 2. 
Y 8, 9. 


Yea the Sacrifice it ſelf,, to what end is it, but to obtain 
a ſtate of piety for us ? 

Upon what hath been ſaid , it may not ſeem an injury, 
if a Planter (wanting thoſe things for the ſupport of hy. 


. mane life) requeſting a reaſonable proportion of his Neigh- 


bour (having it to ſpare) with an intention to repay, if 
denied, by torce take the ſame from him; for that reaſon 
which creates a puniſhment in a ſetled Commonwealth for 
the like aftions, does in ſuch places fail. 


CHAP, 


Book II, 
lawful for him and his Apoſtles in their neceſſities to take 
a refreſhing out of that which belonged to man ? By the 
Canon Law, if no other means can be found, the Veſſels of 
the Altar may be fold to redeem thoſe Souls who are en. 
Synodus Aure- Thralled in miſery and Captivity ; and is there not good rea. 


princi 
eſpeci 
and it 
to ex: 
tion, 

this R 
rence 


zook ILL 


CHAP. VL 


Df the Jews. 


7. Cf conſiderations touching their 
various and ſeveral forms of Go- 


* tirpatzons ; 

Il. of their fir coming anto Eng- 

| land, and when. 

HI. Of their flate and condition af- 
ter thesr inhabiting here. 

IV. Of their Priviledges and -other 
immunities in reſerence to their 
Monies and Charters. 62 

V. Of their _ and Stars , and 
the manner of proceedings for the 
recovery of thesr debts. 

VI. Of their Charters and Immunz- 
ties, and of the confirmation of the 
ſame. 

VII. of the conſequences and incon- 
penzences that felt and were occa- 
Goned by reaſon of their Courts, as 
to the Eccleſiaſtical Cognizance. 

VIIE. of their Power in erefting of 
Synagogues, and of the ſoundation 

of the Houſe of Converts, now cal- 
led the Rolls. 

IX. Of their Charter obtained of the 
Prieſthood of all the Ztws of Eng- 


land. 


'as jor X. Of places totally exempted in 
vernment down till their total ex- \* 


England from their Society. 

XI. Of the Endowment of their 
wives according to the Laws of 
the Fews, and of their power of 
Excommunication of each other. 

XII, Of the real ſtate and condition 
that they remained in, notwith- 
ſtanding all their various and ſe- 
veral zmmunities. 

XIIL. Firft , in reference to their 
perſons , being obliged to wear 
Badges or Tables on their breaſts, 
as notes of diſtinftion, and ba- 
ving entred the Realm, could not 
depart without licence. 

XIV. Secondly , as to their Eſtate, 
the ſame being ſolely at the will of 
the Kzng ; for at their death the 
ſame eſcheated,they could ſue with« 

- out leave or licence , tne King 
might reſpite or releaſe the ſame, 
and have nothing but what was 
ſolely at the devotion of the State, 
continued ſo till their total baniſh» 
ment out of the Realm. 


IL.AInce the remainder of that mighty Nation , which of 

old were elected a People peculiar , are now by him 
that firſt choſe them diſperſed over the face of the Earth, 
and are become the molt politick of Traders now extant, 
having by their induſtry cemented themſelves into the 


principal Revenues and Traffick of the Univerſe, but more 


eſpecially among thoſe Nations who remain in darkneſs 


and in the ſhadows.of death. 


It might not ſeem improper 


to examine how their condition ſtood of old in this Na- 
tion, what advantages and diſadvantages they brought ta 
this Realm, and how the Laws of the ſame ſtand in refe- 


rence to that people at this day. * At 


-i 
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Aug. de Civite 
Dez, lib. 18. 
Cap. 22. 


Uſher. 


ment both Eccleſiaſtical and Civil, being both Kings an 
Prieſts in their own houſes, they had power over their ow 
Families to bleſs, curſe, caſt ont, diſinherit, and Puniſh 
with death, as is apparent by Noah towards (ham, Ar, 
ham towards Hagar and Iſmael, Facob towards Simeon and 


Levi, &c. -. In Moſes's days then did this Prerogatiye of 


Primogeniture ceaſe ; and as Aaror and his Poſterity were 
inveſted with the right and title of Prieſts , ſo Moſes ani 
er governed the people in a kind of Monarchical Ay 
thority, 

Aﬀter Foſhua ſucceeded Judges, their Office was of abſc. 
lute and independent Authority , like unto Kings whet 
once they were Elected ;z but there were long vacanciz 
and chaſmes (commonly) between the ceſſation of the one 
and the Election of the other , yea for the moſt part the 
ſeldom choſe a Judge but in the time of great troubles an 
eminent dangers, which being over-paſt, he retired toz 
Private life , much ſymbolizing with the Romar Dittators, 
and continued with them according to the computation of 
ſome 329 years- In the vacancies or diſtances of tim: 
between Judge and Judge, the greater and weightier mat- 
ters were determined by that great Court of the Seventy 
called the Sanbedrim, in which reſpe&t the form of Go. 
vernment may be thought Ariſtocratical, Kings ſucceeded 
the Judges, and they continued from Sax! to the Capriviyy, 
that is about 5oo years. 

From the Captivity unto the Coming of the e 7/eſſia, 
which is thought to have been 536 years, the State of the 
Fews became very confuſed, ſometimes they were ruled by 
Vicegerents, who had not Supreme Authority jn them: 
ſelves, but as it pleaſed the Perſiar Monarchs to aflign 
them , they were called Heads of the Captivity, of which 
was Zorobabel and his Succeſſors down to Hoſoara , whici 
were thought to have been of the Polterity of David; 6 
likewiſe the other ſucceeding ten Chief Governours under 
Alexander the Great, in the laſt of thoſe ten Government 
departed from the Houſe of David, and was tranſlated to 
the Maccabees, who deſcended from the Tribe of Lev, and 
from them the Soveraign Authority continued to Here 


rhe Askalonite his Reign , at which time our Saviour Chil 
® | | Was 


At the firſt the Fathers of their ſeveral Families, ani 
their firſt-born after them, exerciſed all kind of Goyery. 


was born, according to Facobs Prophecy : The Scepter ſhall Gen. 49. 10, 
not depart from Tudah , nor a Law-gwver from between bis 
feet until Shilo (that is , the Meſſiah) ſhall come , which Sce- 


 pter was given to Fudah, that is, to the Twelve Tribes 


from the time of doſes, and that it was taken fully from * A Jew is a 
them in Herods time , and given to him who was a * Pro- name of pro- 
ſelyte, and no ways deſcended from that holy ſtock, for —_ mee of 
ſuch was Herod. | der ety Poſe. 

Their condition ſince the extirpation of their Common: $caliger ex quo 
wealth , and their diſperſing over the face of the whole Caſaubon. adv. 
Earth, after the ſacking of their Metropolis, is fully re- 34/97 pag-19, 
lated by Foſephns, Enſcbius and others, and what condition © 3% 
and how uſed in moſt Nations they have been ſince then, is 
fully illuſtrated by Helyn in his Microcoſm. 

II, When they came firſt into this Realm is not certain- 
ly related by any of the Hiſtorians in their Writings of the 
Britiſh or Saxon Kings Reigns ; however this certainly ap- 
pears, that Wilkam the Conquerour tranſlated the Fews in Holinſhed. Vol. 
Roan ,, from thence to London ob numeratum pretium , for a 3+ 048-15. | 
ſumm of Money given by them to him , who accordingly 
appointed them a place to inhabit and trade in, which 
being aſſigned them, they were under the Protection and 
Patronage of the King, and as his meer Vaſlals, their 
perſons and Goods being his alone, and that they could 


Fol. 568, $69. 


diſpoſe of neither of them without his Licence ; and this 


appears by that ancient Law related by Sir Henry Spelman. Concil, 623 


De Jadzis in Regno conſtitutis. 


Cn eſt quoque , quod omnes Judzi ubicunque in Spelman Comcil, 
CY Regno ſunt, ſub tutela « defenffone Domint Regis $23- 

ſunt 3 nec Quilibet eozum alicut dibiti ſe poteſt ſubdere 

fine Regis licentia, Judz1l, gomnia ſua Regis ſunt. Quod 

{ quiſquam detinuerit eis pecuniam ſuam , perquirat Rex 

tanquam ſium pzopzium, (or detinuerit eos, bel pecuntam - 

eozum ,, perquirat Rex, ff bult, tanquam ſuum pzopzium_) 


| as. Sir Henry Spelman renders it. 


111. Theſe people after they had planted themſelves in 
this Iſle , and being thus protected , drove on the Trade 
and Traffick of the ſame with a mighty hand to ſuch a 


height, that by the end of King Rufws's time they became 
| PowWer- 
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40  Dfthe Jews, 


Col. 1048. 


oppreſſions, murders, and inſolencies, which that Kin 


Gervaſrus D% £2 1;ing into conſideration, baniſhed the wealthieſt of them, 
and the reſt he fin'd at 5000 Marks. The molt pernicion 


_—_—_ in his 
Cbronzca, Col. R 
1403 act of murder which they were accuſed of was, that ge 


nerally on a Good Friday they would, if poſſible , *get a 


Fox, Vol.x. ſal. Child of Chriſtian Parents, and crucifie him in deriſion of 


305. his Religion. 

IV. King Richard after his return from the Holy Land 
taking into conſideration the neceſſities and ſtraits that 
that expenſive Expedition had reduced him , and beiay 

' >. deſirous to reduce the Monies and Eſtates of the Fews into 


ſuch a condition, as if neceſlity ſhould compel him to 


ſeize on the whole ; but before the ſame could be done, it 

was propounged that the King declaring his being ſenſible 

Matthtw Paris, Of the ſtate and condition of the Fews, a mean might be 

fol. 641. found out for the ſetling and peaceable driving of Com- 

Rot. Pat. 41 H. merce between the Chriſtians and them ; whereupon 

B. #-4- #um-6. Tydges were appointed to hold Courts touching the Go- 

es Infite yernment of the Fews, and their Commerce yas appoint: 
TR ed out in md words : bo a 

eAllthe Debts, Pawns, Mortgages, Lands, Houſes, Rents, 

Not #95 and Poſſeſſions ſhall be regiſtred, bs Jew who ſhall conceal an 

Hollinſh1d, Vol» of theſe, ſhall forfeit to the King his body , and the concealment, 

3: P*8-155* andlikewiſe all his Poſſeſſions and Chattels , neither ſhall it bt 

lawful to the Jew ever to recover the concealment , alſo ſix o 

ſeven places ſhall be provided, in which they ſhall make all that 

Contrafts, and there ſhall be appointed two Lawyers that art 

Chriſtians, and two Lawyers who are Jews, and two legal Rt 

giſters , and before them and the Clerks of William of tht 

Church of S$. Maries and William of Chimilli fþall theit 

Contracts be made, and Charters ſþall be made of thei: 

Contratts by way of Indenture, and one part of the Jn 

denture ſþall remain with the Jew ſealed with his Seal, 

to whom the money is ſent, the other part ſþall remain in 

the Common Cheſt , wherein ſhall be thz& Locks and 

Be06 


Book Il 
powerful, rich and numerous, and to that degree fo zez 

lous for their Religion , that they not only held open Di. 

Putes , but endeavoured to bring over by Monies the poor 

Fob. Brompton, and needy to be of their opinion, - So high and inſolent 
were they grown up in a ſhort time , which continued til 
King Henry the Second*s Reign, at which time their con- 
dition became a grievance to the Nation by reaſon of their 
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Dir vers, whereof the tio Cheiſtians ſhall ki#p one Kep, 
00. 0d the two Jetos anotber , the Clerks of William of St; 
= Maries Church and William of Chimilli ſhall kep the 


third; and mozeober there (ball be thze Seals to it, and 
hoſe who k&p- the Seals ſhall put the Seals thereto; 
Mo:eober the Clerks of tbe ſaid William , and William 
jall kerp- a Roll of the Tranſcripts of all the Charters, 
and as tbe Charters ſhall be altered fa let the Koll be 
likewiſe 5 fo2 every Charter there ſhall be 3 4. paid, one 


0" Wrnopety thereof by the Jew, and another moyety by bim 
a. to whom the mopety is ſent , whereof the two Writers 
T o f:a1l habe 2 4. and the K&per of the Roll the 3 4. and from 


hencefozth no Contract ſþall be made with , noz any pay- 
ment made to the Jews , noz any alteration made of the 
Charters but befoze the ſaid perfons oz the greater part 
of them, if all of them cannot be pzefent , and the afoze- 
aid Chziſtians \þall have one Roll of the debts and re- 
ceipts of the payment which from bencefozth are to be 
made to the Jews, and the two Jews one, and the Keeper 
of the Koll one. Mozeober ebery Jew (ball ſwear uport 


(ſible Wis woll, that all bis Debts and Pawns, and Rents, and 
IC bv Wall his Gods and Poſſeſſions he ſþall cauſe to be enrolſed,; 
-0M- Wand that he ſhall conceal nothing ; as is afozeſaid 5 audif 
po! WWhe ſhall know that any one ſþall conceal any thing , be 


(þ41l ſecretly rebeal it to the Juſtices ſent unto them; and 
that they ſþall detect and fbew unto them, all falſifiers 
and fozgers of Charters , and clippers of Ponies, when 
and where they ſþall know them, and likewiſe all falſe 
{ a) WM Charters, 

nent, i -V. This Cheſt was called Arca Chirographica , or Oni- 
it bt BMrographorum Fudeornm , and the Notaries and Regiſters of 
x of them ſtiled , Chirographi Chriſtiani and udes Arce Chiro- 
thei Wl or aphice Londen , Oxon. or other ſuch City where ſuch 
t art WE Cheſts were nſually kept, all their Deeds, Obligations, 
i Re FM and Releaſes were uſually called Stars and Starra , Star- 
" the WM wn, Star in our Latine Records , from the Hebrew word 
theit il (as Mr. Seldz:i obſerves) Sherar (contracted by the omiſſion 
theit Bl of He ) which ſignifieth a Deed or Contract. [Theſe Stars 
In Wl were for the moſt part writ in the Hebrew Tongue alone, 
n in majaed with the Stars of that City, and not ſo called , as is metitioned 
8ome of them are now extant in the Treaſury of the Exchequer in King 
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or elſe in Hebrew on the one ſide or top of the Parchment, 
and in Latine on the other fide or bottom of the Deed af. 
ter the Hebrew. -. - | | = 

If any Chriſtian became indebted to any Few by ſuch 


Star or Writing put up and reſerved in this Cheſt, and. 


Paid not his Money at the day appointed,together with all 
the Intereſt where any Intereſt was reſerved, then he ſued 
forth Letters by way of Proceſs againſt him both for the 
Debt and Intereſt under the Notaries or Regiſters hand, 
to appear before the Jultices eſpecially appointed for the 
Government and Cuſtody of the -Fews to recover the 

but yet ſuch Few could not obtain ſuch Licence till 


fame z 
Vide FincRolls he had peaida Fine to the King for the obtaining of ſuch 


6 Fohan.m.1 
and likewiſe 
H. 3. & Ed. 1. W 


Pat. pars 2, 
Alte + Helte + 
M. ho 


Chart. 2. Joh. 
#- 49. Charte 
Fudeodrum Ants 
plies © 


* Letters , unum Baſartum , viz. Beſantum for every pound, 


d ſuch Stars were in-the nature of Judgments, upon 
which extents were ſued forth., and the. Lands of the 


. Debters were ſeizable notwithſtanding, in whoſe hands 
* ws 9 Fob- ſoever they came, after the Star was entred into *: And 
Memb. $. 


if it happened, that any perſons denied their Deeds, or 


- any Controverſie did ariſe upon which there was any Try 


al, the fame was by a Jury half of Chriſtians, and the 
other of ſix legal Jews. - } | 
Such Stars or Cheſt-Judgments were aſſignable to Chi. 


ſtians, together with the ' extents upon them , and the | 


Aſlignee might” vouch over. the Aſſignor to Warranty in 
ſuch caſe. So likewiſe to the King they might aſlign over 


' Debts to pay their Taxes. 


VI. As this Politick Prince had provided this mean for 
the diſcovering of their Eſtates, ſo did he from time to 
time award Commiſſions to Juſtices for the Tryal of Cau- 
fes and Controverſies that aroſe between Chriſtian and: 
Few, and granted them divers Liberties and Prividedges, 
which-afterwards were confirmed by theſe two enſuing 
Charters of King Job». | | 


ome Dei gratia, &c. - Sciatis nos conceſſiſſe on- 

nibus Judzis Angliz g Normaniz, libere 6 bonorifice 
habere refidentiam in terranoſtra, 6 omnia illa de-noſtrt3 
g.omnia fla quz modo rationabiltter tenent tn terris 6 
ſeodig, « badijs 6 akatis ſuis: « quod.habeant omnes li* 
bertates 6 confuetudines ſuas ficut eag habuerunt ten 
poze pedicti Regis H. Avi patris noſtri, melius 6 mw 

| 7 | iu 


Book IIT. Df the Jews. 
tius 6 honozabilins,Et f querela ozta fuerit inter Chziſti- 
anum 6 Judzum, ille qui alium appellaverit ad querelam 
ſuam diratfonandam, babeat Teſtes, ſcilicet legitimum 
Chiltianum & Judzxum. Et & Judzus de. querela ſua 
Bebe habuerit , Bzeve ſum erit et teſtis. . Et N- Chzt- 
all WW flianus babuerit querelam adberſug Judzum fit fudicata 
ed WW per Pares Judzi. Et cum Judzus obierit, non detinea- 
he MW fur cozpus ſium ſuper terram, ſed habeant homines pecu- 
d, niam fuam 6 debita ſua , ita quod mthi non diſturbetur, (> | b 
he IW babuerit bzredem qui p2o ipſo repondeat 6 rectum faciat bh 
he de debitis ſujs 6 de fozisfacto ſus ; Et liceat Judzis om- j 
ill WM nia quiz eig appoztata fuerint ſine occafione accipere & h 
ch emere, exceptis illis que de Ecclefiz ſunt & panns ſan» 
1d, WM guine lento. Et > Judzus ab aliquo apellatug fuerit fine 
on fl tefte , de fllo appellatu erit quietus folo Sacramento fug 
he luper libzum faum , 6 de appellatu fllarum rerum quz ad 
ds WM Cozonam noftram pertinent , fimilifer quietus erit ſolo N 
nd. W Sacramento ſuo fuper Kotulum fuum. Ex & inter Cbzi- - 
or | ftianum « Judzum fuerit diſſentio de accommodatione i 
ry- | alicujus pecuniz , Judzus pzobatum Catallum fuum , & 8 
he W Chziſtianus lucrum. Et liceatJudzo quiete vendere ba- ” I 
dum , poſtquam certum erit, eum illud unum annum 8 | 
ri- © unum diem tenuifſe. Et Judz1 non intrabunt implacitum, it 


he FW nift cozam Nobis,aut cozam illis qui Turres noſltras cuſto- # | 
in MI dierinr, in quozum Ballivis Judzi manſerint, Et ubr- ” | 


ſer © cunque voluerint, cum omnibus Catallis eozum flcut reg If 
noſtrz pzopzix , enullt liceat eos retinere , neque hoc eis "| 
or | probibere. Et pzxcipimus quod ipff quieti fint per totam 
to. MW Angliam s Normaniam de omnibus Conſuetudinibus 6 
zu- MW LTheolonijs 5 modiatione vini ficut noftrum pzopzium Ca- 
nd- Il tallum. Gt mandamus bobis 6 pz=cipimus quod eos cu- 
es, I ſodiatio, « defendatis, & manu-teneatis, & pzohibemus 
ng IM nequis contra Chartam iftam de his ſupzadictis eos in pla-. 
citum- ponat ſuper fozisfacturam noſtram , ſfcut Charta 
Kegis H. Patris noſtri rationabiliter teſtatur. Teſte T. i þ 
n- Ml Humf glijo Petri Com. Eſſex. Willielmo de Warefral.Com. 4 
ice Wl dePembr. Henr. de Bohun Com. de Hereford. Robert de 'Wh 
i: Ml Turnham , Willielmo Brywer, 6c. Dat. per manum $. 
s 6 IM Well. Archidiac. apud Marleberg , decimo die Aprilis, 
li- © Anno Regni noftri ſecundo- | <} 
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Ohannes Dei gratia, &c. Sciatis nos conceſſivle , q 


pzzfenti Carta noſtra confirmaſſe Juczis noſtrig in 


tio Judeoram Anglia, ut ercefſus qui inter eos emerſerint, exceptis hijs 


at Libert. ſits. 


Eob. 4. Inſtit. 
fol. 254+ 


gut ad Cozonam 6 Juſtitiam noſtram pertinent, 6 de moz 
te hominis 6 mabemia, 6 de aſfaltu pzzineditato, 4 de fr, 
tra domus,'s de rapty, « de Latrociiinto, & de Combuſtie/ 
ne, 6 de Theſarris, inter eos dediicantur ſecundum Legem 
fuam, & emendentur, 6 Juſtitiam fuam inter ſeipfos fa, 
ciant. Concedimus etiam efs , quod & quis eozum aliun 
appellaberit de querela quz ad eos pertineat , Nos nemi- 
nem compellemus ad teſtimonium cuiquam evzum contrz 
altiumerbibendum', ſed | appellatoz rationabilem 4 idv- 
neum teſtem babere poterit, eum ſecum adducat- Si quid 
beroopus ſceleratum & apertum inter eos etmerferit quod 
adCozonam noſtram vel ad Juſtitiam pertineat 5 ficut d: 


p2zdictis Placitis Cozonz,. licet nulle's eozum noſter ap 


pellatoz fuerit, Nos ipſam querelam faciemus per Legs 
tes Judzos noſtros Angliz inguirt, ficut Charta Regis 0. 
Patris noſftri rationabiliter teſtatur. Teſte G. filio Pct 
Com, Eſſex, Willielmo Wareſchallo Com. de Pembr. Hen, 
de Bohun Com. de Hereford, Petrode Pratell. Robertode 


Turnham, Willielmo'de Waten, Hugo de Nevil, Roberto. 


de Veteri Ponte: Dat, per manum S.. Well. Archidiac, 
ane Merleberg decimo die Aprilis, Anno Regni noſti 
cundo. 


VII. This Court being thus erefted for. the Goverr- 
ment of the Fews, under the colour of the ſame there were 
many evaſions found out to avoid the puniſhments which 
they juſtly acquired for their ſeveral delinquencies ; and 
therefore when any of theſe Fews were convicted before 
any of the Eccleſiaſtical. Judges for offences againſt an 
Eccleſiaſtical perſon , or for Eccleſiaſtical things , or for 
Sacriledge , or for laying of violent hands upon a Clerk, 
or for Adultery with a Chriſtian woman, the Conufance of 


- the cauſe was always avoided by the Kings Prohibition, 


Matthew Paris 
additamenta, 
fd. 202, 207. 


becauſe (as was alledged) they had their proper delegated 
Zaudges who ſhould and ought to have Conuſance of fuch 
things; ſo thatif a Few happened to be conventted before 
the Judges aſſigned for ſuch things, upon denial of the 
{ame by the perſon alone, the ſimple aſſertion of another 

| 7ew 


Book Il, — Df the Jews; 4os 
Fewand of one Chriſtian without the adminiſtring of any 


Oath, they might have purged themſelyes , the proof of . 
the Proſecutor being utterly rejected, | 


VIII. By the Canon Law no Few could build or erect a Dreret. Gratian 
Synagogue ; for if they did , the ſame was ſeizable into _ 
the Crown-: the like was fo done in the Year 1231. when 5; ——_ 
they had ereCted and new built a curious StruCture for a. eh 
Synagogue, the ſame was taken into the Kings hand *, and * 7obn Stows 
dedicated to the Bleſſed Yirgin, and afterwards granted Chron. for. 182. 
to the Brethren of St. Anthony of Vienna, and called St, An- 
thoies Hoſpital ; but yet an old T Synagogue they might Gray 4 
repair.” FTE 


King Henry the Third finding that many of the Jews urpow paris 


were convertcd to the Chriſtian Faith , but yet were not- . Hi. Angl. ſol. 


withſtanding-perſecuted by their Brethren, erected a con- 393: 
venient Houſe and Church, with all necſſary accommo- POW PR 
dations , and called it by the name of the Houſe of Con- be the Jelliia 
verts, in which place, if any would live a retired life, cp,,,cy. 1ane. 
they had all accommodations granted them for their lives, 

which place continued a Houſe of Alms and Receptacle 

for the'converted Fews conſtantly down till 18 Ea. 3, and: 

then there proved a failure of ſuch Converts, and the 

place became empty and ruinous ; whereupon that Prince 

in the eighteenth year of his Reign granted the ſame Houſe 

to other poor people who had nothing to live on, with the 


| benefit and accommodation of the Gardens and other 


things, and an alms of 1 4. a day out of the Exchequer 
to each poor perſon : which place one William de Bunſtal 


being made Guardian of, and likewiſe at that time Malter 


of the Rol}s, afterwards obtained of that King to annex - 
the ſame Houſe and Chapel of the Converts to the Malter ﬆ1 E. 3. 1.20, 
of the Rolls and his Succeſſors for ever. 

The Conſtitution of this Society (when it was in being) 4. Concil. Toles 
was purſuant to the Canon Law; for by that it was de- 40, Can. 59, 
creed , reciting : That in regard the companies of evil men ja get 2. 28 
do oftentimes corrupt even'the good, how much more then thoſe au.1. & 29. 1 
who are prone to vices ? Let therefore the Jews, who are con» qu, 1. 
verted to the Chriſtian Faith , have no further communion 
hencefarth with thoſe who ftill continue in their old Jewiſh Rites, 
left peradventure they ſhould be ſubverted ty their Jewiſh So: 
ciety, Therefore We decree, That the Sons and Daughters 

Deez: 0 af 
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of thoſe Jews who are baptized, and that do not again involve 
themſelves in the Errours of their Parents , ſhall be ſeparated 
from their company , and placed with Chriſtian men and women 
fearing God, where they may be well inſtrutted, and grow in 
Faith and Chriſtian manners. And further by the ſame 
Council it was decreed, That if 4 Jew ſhould have a Wife 
converted to the Faith, they ſhould be divorced, nuleſs upon ad- 
 monition the Huaband would folliw. | 


IX. However theſe people having got footing for their 
perſons , ſoon obtained Licence notwithſtanding againſt 


'the expreſs Canons, not only for the erefting of Syna. 


'gogues,but alſo obtained a Charter whereby was graztedr, 


Rat. 1, Reg. Jo- |, James of London 4 Fewiſh Prieſt the Prieſthood of all the | 


bannu, . i ; ; 
| voy fol Jews throughout all England to babe and to hold it during 


x7. Videco. bis life freelp, quietly, bonourably and intitely, without 
 2-Inft. ſol.s08- moleſtation, trotble, oz diſturbance by any Jew oz Engliſh 
wo lame at. 1am in the exerciſe thereof, &c. And in the. very cloſe of 
—_ the ſame there is alſo granted, That be ſhould not be im- 
pleaded foz any thing appertaining to bim but only befoze 
tbe King himſelf oz his Chief Juſtice, This Charter was 
made at Roar from whence the Conquerour firſt tranſ: 

planted theſe people into this Realm. 


X. And though they obtained footing in moſt of the 
great places of England; yet ſome there were who obtair- 
ed ſuch favour as to be exempted of their Company , as 


Clasſ18 Hemn.3. New-caſtle , to which Corporation it was granted , That 


m. 16. Vide no Few from thenceforth ſhould remain or reſide in their 
Chart. 18 H-3- Town during the Reign of King Henry the Third or his 
| Heirs; ſo likewiſe they of Southampror, Winchelſey, Wicomb, 
Newberry, Berkhamſted, and other places. 
If a Few dyed and left an Infant , the Houſe did eſcheat 
to the Crown, until the ſame was redeemed by the Heir 


Clauſ. 5 H. 3 at full Age, and in the mer the King might grant the 


M. 19. de dots 


7udeorar, ame till he came of Age, together with all his Goods, | 


Chattels, Lands, Tenements and Hereditaments ,” and 


then upon payment of their Fines they had a ſpecial Writ ; 


of Reſtitution awarded to give them aCtual poſſeſſion. 
'XI. By the Laws of England if a man dyed leaving iſſue 
Selden de ſuz= divers Sons, the Lands deſcended to the Eldeſt ; but a Few 
ceſſionibus apud dying, , leaving iſſue divers Sons, after the Fine paid to 
Hebrevs, +20 the King , they all inherit Lands; Goods and CY 
| a kin 
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a kind of Copercenary *, So likewiſe by the Law of the + pur that was 
Realmifa Few dyed ſeized of Lands, his Wife could not by the eſta- 
by the Common Law, bring a Writ of Dower ; yet ſhe bliſhment of 


might bring a Plaint before the Juſtices aſſigned for the *< Juſtices ap- 


7ews in the nature of a Writ of Dower , and ſhould there 0 pan the 


recover , nevertheleſs ſubject to anſwer the King a Fine, 
nay though the Husband was converted to the Chriſtian + ,,p. r, 12. 


Faith F. fol. 31, 32. 
Clauſe 28 BH. 3+ th. 4. dorſo. Clauſe 36 H. 3- 48.26. pro quadam Tude. 


The power of Excommunication was granted the Jews 34 H. 3+ #t. 3+ 
to excommunicate any of their own Profeſſion ; but the | 
ſame could not be done by them without Licence. 
XlI. Notwithſtanding all theſe Priviledges and indul- 

ed Liberties which were granted to them by thoſe Kings 

rom the Conquerour to that their Fatal year in 18 E. 1, 
yet they were in no other condition but moſt abſolute 
Bond-ſlaves and exquiſite Villains; for their names were 4 
inrolled in the Rings Exchequer for the Jews, and they 36 ut. 3. m. 6. 
confined to live and abide only in. ſuch places as thoſe ſe- | 
veral Kings or their Juſtices aſligned for their Cuſtody, 
ſhould preſcribe and allot them, from which they might 
not remove without ſpecial Licence, but always be reſi- 
dent, that ſo the Kings Officers might on all occaſions 
find both them and their Families, and then as often as 
the Kings pleaſure was, were they tranſlated from place to 
place ; and not ſuffered to have any habitation but where 
they had a common Cheſt, and where Taxes were impo- 
fed on them, or debts were owing from'them to the 
Crown, their perſons, Wives, Children, Infants, Fami- 
lies were impriſoned, and ſent to remote places and Ca- 
ſtles, nay baniſhed, executed, and put to Fines and Ran- 


foms upon all ſuch occaſions as thoſe Kings thought fit, 


they were Told either perſon by perſon or in whole ſale as 
Bond-ſlaves: or Villains in groſs by the King , and mort- 
gaged to thoſe who would accept them as a Pledge , or 
otherwiſe advance any Monies upon their Aſſignment. 

XIII. And that they might be diſtinguiſhed from o- 2.C!ayſ. 2 #3, 
thers, they were obliged always to bear a Badge and Ta- 7 10. aoþ 
ble on their outmoſt garments, as well Females as Males, 
where-eyer they rode or went, to diſtinguiſh them from 
Chriſtians, with wham they were to have no intimate 
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communion, nor could the Chriſtians be Servants or Nur. 
ſes to the Fews in ay kind, their ſtate and condition being 
ſuch, that they were all of them meer Slaves and Servants 
' tothe King in one kind or other, 

When they had entred the Realm, they were abſolutely 
prohibited to depart without ſpecial Licence, the which 
they hardly and but ſeldom could obtain yz and if they ar. 
tempted it, the which they ſometimes would do to avoid 
the heavy Taxes that were laid on them, they were im. 
priſoned and put to ſevere Fines and Ranſoms. 

Flauſ. 1s Fob. XIV. As for their real and perſonal Eſtate, it was 
memb. x13 wholly at the diſpoſal of the King ; for he might ſeize al 
Fine 7 H:3- their Lands, Houſes, Rents, Annuities, Fees, Stars, Mort. 
2. pars » pages, Debts, Goods and Chattels whatſoever , and ſe! 
Ebor. fp , 
: grant, relcaſe, and give them to whom he pleaſed at his 
pleaſure, | ' t 
Claif. g Hen. 3. At their deaths their whole Eſtate , both real and per. 
»”. 17. de dom. ſonal, eſcheated to the King ; neither could their Heirs 
Fuaeorime or Executors, Wives and Kindred have or enjoy them 
without making Fines, Releaſes, and Compoſitions with 
the King for them. 

And when they had occaſion to ſue or implead any per- 
ſon upon any account, real or perſonal, they could not 
proceed. till Licence obtained , which always was upon 
Fines made; and thoſe very Actions after they were com- 
menc't he could ſtay, and the very debts which they proſe- 

Clay}. 5 Fohan. cuted for , he might reſpite payment af Principal or [nte- 
Reg. 11.26. reſt, and give what time be pleaſed, nay he could not only 
-rrage Jobet. lower or leſſen the ſumms mentioned in their ſeveral Char: 
'H- 512% ters, but he might releaſe them for ever ; and though the 
King might pardon or releaſe a debt, yet he might not- 

* Clasf. 35 H- withſtanding revive * the ſame. And thoſe publick Cheſts, 
3: 8-5. doſe the common Repoſitory of all their Fortunes, they often 
ſeized and ſealed up the ſame , and diſpoſed what of them 

they pleaſed to the Kings own uſe , notwithſtanding their 

Charters and Grants of Priviledges , nay forced them 

ſometimes to tax and diſtrain one another under pain of 

perpetual Impriſonment, Baniſhment, Confiſcation of all 

their Eſtates; and the moſt ſevere Penalties that could be 

inflited, they living purely under an unceſſant and arbi- 

trary will of thoſe ſeyeral Kings; and that which was the 

more ta be admired , that if they tycned Chriſtians,” they 
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immediately upon their Converſion forfeited all their - 

Eſtates to the Crown. At length King Edward the Firlk |, ry kg 

having ſought all ways that might be to reform the eXOr- jn the Exche» 

bitant uſuries and oppreſſions which they daily commut- quer. 

ted , did through the earneſt ſolicitation of the Com- 

mons publiſh an EdiCt in Parliament for their total and 

univerſal baniſhment, which accordingly was done, and 

the King at that time ſent his Letters and Letters Patents 

to ſeveral Sea-Towns, reciting , That he had preſcribed 

a certain time for their departure out of the Realm, 

commanding them not todo , nor ſuffer any wrong to be 

done them, bur to grant them ſpeedy paſſage at their own Cok: 2+ Inflit. 

coſts and charges. After which prefixed time, if they 1% 597» 

were found refiant within the Realm, they were hang- 

ed *, and ſome of the Rents and Profits of their Houſes * Matth.Weſtm. 

were diſpoſed to pious uſes, but all were generally ſeized F/"- Hil. #n. 

into the Crown, and diſpoſed and ſold to the Engliſh by ii. abs. | ” 

ſeveral Grants and Sales under the Great Seal of England, 

Thus theſe people having by their extraordinary ufury, In the 20.year 

extorſions , and oppreſſions reduced themſelves to be de- of Ea. 1. there 

ſpiſable, and then baniſhed, and that by a People too with penny Char 
: : - , . ae Fudaiſmo 

whom if they had continued in love and friendſhip, and ; ;;,,z patenres 

improved their Fortunes by the rules of moderation, they de domibus Fu 

in all probability might have continued and flouriſhed, 4eorun conceſſis 

they having from the ſeveral Kings, from the Conque- he ava fy 

rour down to their Fatal year, as many large Patents of oo Ba hv omg 

Liberties and Franchiſes granted them , as. ever were qred particular 

granted by any Chriſtian Prince or State ſince the extir- Parents of the 

pation of their Commonwealth. Sale of their 

But notwithſtanding this, yet Commerce and Traffck Rrouneh, 

having now taught them a more exquiſite way of enrich- 

ing themſelves ,, than by that cruel and biting Trade of 

Uſury , they have now got footing into the Realm, and 

donow flouriſh in as high a manner as of old, (though it 

is hoped not in that manner for which they juſtly pro. 

cured their total Baniſhment out of the ſame) and fince 

time hath been ſo kind to them as to deſtroy thoſe Rolls 

and Monuments of their former Cruelties and Oppreſlt- 

ons, and where their Baniſhment was recorded , (there 

being no other footſteps of the ſame, nor of any other 


| before 5 E4. 2.'to be found , they being totally loſt; yet 


there are other Records that haye ſufficient Recitals - 
- Jil pL TL.CE _ 
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the ſame as well as Hiſtory to evince the truth, if in the 
| leaſt contradifted) it is hoped that if they continue in the 
Realm, that they wall by their conſtant actions conſult 
and do ſuch things as may ſtand with the honour, juſtice, 
and good of the Kingdom. : 

; ? 


CHAP. VIL 


Df PÞerchants, 


x. Merchandizing , the ſame a ho- 
nourable and profitable both . to 
Prince and Statt. © 

IH. The Advantages that might ac- 
rue to Kingdoms, if the more No- 
ble and richer ſort applied them- 

ſelves to the ſame. . 

ITE. of the fri Inſtitution of the 
Company of Adventurers. 

IV. Of the Inſtitution of that in 
'England to the Indies. 

V. Of the forming of that in Hol- 
land to thoſe parts. 

VL Of the forming the like by the 


moſt Chriſtian King to the [ame 


parts. 

Fa Of the advantages and diſad- 
vantages conſidered , in reference 
to reducing ihem to Companies. 

VIII. How Merchants in England 
were provided for of old. 

IX. Of their Immunities ſetled by 
Magna Charta. 

X. Of Merchants Strangers , whoſe 
Prince us in War with the Crown 
of England, how to be uſed in 
time of War , and the reaſons why 
Merchants Strangers ought to be 
uſtd fairly. 


RI. Goods brought in by them , the 
Monies razſed how to be diFpoſed, 
according to the Statute of Inm- 
ployment. | 

XII. Merchant-Strangers, made De- 
nizens by Parliaments , or Litters 
Patents, to pay as beſore they were 
ſo made. 

XIII. what things requiſite that 
make a competent Merchant accor- 
ding to Law. 

XIV. One Merchant may -have an 
Account againft bu Partner, and 
zf he dyes , no Survivorſhip to be 
of the Eſtate belonging, or acqui- 
red zn their Traffick, 

XV. Of the Immunities which they 
claim by the Cuſtom of Merchants, 
zn reference to Exchange. 


"XVI. All Subjefts ave reſtrained to 


| 


depart the Realm, but Merchants. 
XVII. Prohibitory Laws bind Fo- 
rezgners, according to the Leagues 
of Nations. 
XVIIL. The neceſſity and advan- 
tage that z incumbent on Mer- 
chants to preſerve their marks. 


I Here are certain affairs which ſhould be left to the 

poor and common people toenrich them, but there 
are others which they only can execute which are rich ; 
as that at Sea by way of Merchandizing, which is the moſt 
profitable in an Eſtate, and to the which they ſhould at- 
tribute more honour, than ſome do here at this day. For 
if in all Eſtates they have thought it fitting to invite the 
Subjects by honour to the moſt painful and dangerous aCti- 


ons, the which might be profitable to the Publick ; this 


being 
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the ſame as well as Hiſtory to evince the truth, if in the 
_ leaſt contradifted) it is hoped that if they continue in the 
Realm, that they wall by their conſtant actions conſult 
and do ſuch things as may ſtand with the honour, juſtice, 
and good of the Kingdom. 


CHAP. ||VEIL 


Df PÞBerchants, 


x. Merchandizing , the ſame is ho- | 
nowable and profitable both. to 
Prince and State. 

II. The Advantages that might ac- 
rue to Kingdoms, if the more Ng- 
ble and richer ſort applied them- 
ſelves to the ſame. . 

ITT. of the fr Inſtitution of the 
Company of Adventurers. 

IV. Of the Inſtitution of that in 
'England to the Indies. 

V. Of the ſorming of that in Hol- 
land to thoſe parts. 

VL Of the forming the like by the 
moft Chriſtian King to the (ame 
parts. 

VII. Of the advantages and diſad- 
vantages conſidered , in reference 
to reducing ihem to Companies. 

VIII. How Merchants in England 
were provided for of old. 

IX. Of their Immunities ſetled by 
Magna Charta. 

X. Of Merchants Strangers , whoſe 
Prince is in War with the Crown 
of England, how to be uſed in 
time of war , and the reaſons why 
Merchants Strangers ought to be 


uſed fairly. 


RI. Goods brought in by them , the 
Monzes razſed how to be difpoſed, 
according to the Statute of Im- 
ployment. 

XII. Merchant-Strangers, made De- 
nizens by Parliaments , or Litters 
Patents, to pay as beſore they were 
ſo made. 

XIII. mhat things requiſite that 
make a competent Merchant accor- 
ding to Law. 

XIV. One Merchant may -have an 
Account againfl hu Partner, and 
3f be dyes , no Survivorſhip to be 
of the Eſtate belonging , or acqui- 
red zn their Traffick, 

XV. Of the Immunities which they 
claim by the Cuſtom of Merchants, 
zn reference to Exchange. 


"XVI. All Subjefts are reſtrained to 


depart the Realm, but Merchants. 
XVII. Prohibitory Laws bind Fo- 
rezgners, according to the Leagues 
of Nations. 
XVII. The neceſſity and advan- 
tage that w incumbent on Mer- 
chants to preſerve their marks. 


IT Here are certain affairs which ſhould be left to the 

| Poor and common people to enrich them, but there 
are others which they only can execute which are rich ; 
as that at Sea by way of Merchandizing, which is the moſt 
profitable in an Eſtate, and to the which they ſhould at- 
tribute more honour, than ſome do here at this day. For 
if in all Eſtates they have thought it fitting to invite the 
SubjeQts by honour to the moſt painful and co__—_ acti- 

b 


ons, the which might be profitable to the Pu 


ick ; this 
being 
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412 | Df Merchants. Book Il, 
Prater mercatu» being of that quality, that they ſhould attribute more ho- 
_ netharyes nours to thoſe that deal in it : And if Nobility hath taken 
mutande in mas 10S foundation from the courage of men, and from their 
4 contra exter- Valour , there is certainly no vocation in -the which there 
namvimreipub, is ſo much required as in this; they are not only to en- 
znſervire cept counter and ſtrive amongſt men, but ſometimes againſt the 
—_— four Elements together , which is the ſtrongeſt proof that 
& claſſem in Can be of the reſolution of man, This hath been the oc- 
bello eſſe ture- Calion that ſome have been of opinion , that they ſhould 
lamreipub. ait open this door to Merchants to attain to Nob:l:ty, fo as the 
Tacitus $. Hif, Father and Son have continued in the ſame Trade, and to 
Or ſuffer Noble-men , who are commonly the richeſt in an 
cant Athenienſs. Eſtate, to practiſe themſelves (without prejudice to their 
am legati apud' condition) in this of Commerce ; the which would be 
Thucydidem, more honourable unto them than to be Uſurers and Ban- 
——_ kers, as in /taly; or to impoyeriſh themſelves in doing no- 
fortmnas Grezie ©Þing but ſpend, and make conſumption of their Fortunes, 
in navium pre- and never gathering or laying up. 


ſedio fitas ſuiſſe 


predicant, ejus res murs lignes Themiſtoclis abunds fidem fecerunt, idem experientia ſatis 
hodie loquitur. Inde Coſmo Mediczo familiare ſuit diftum , Non habendum potentem 
qui potentiz terreſtri, non ſimul etjam navalem haberer conjuntam. Et Hiſþanorum eft 
adagium , Regnum fine porrtu eſſe ſicut furnum abſque 1gne : Preterquam quid naviga- 
tones cultui vite, & artium traduftioni Coloniartum valetudine, & voluptati ſerviunt. 


II. Hence will grow many advantages both to the pub- 
lick and private : To the publick, for that they that ſhould 
deal in Commerce, having means, courage, and ſuffici- 
ency for this conduct, it would be far greater in the fur- 
niſhing more Ships to Sea, and better armed, the which 
the State at need might make ule of for the ſafety of the 
Publick, and would add to the reputation of the Nation 
in all parts, they knowing that an indignity or damage 
offered to ſuch, would require ſatisfaftion with a ſtrong 
and powerful hand ; the which they cannot do, who being 
Poor , and having but fmall ſtocks, or what they borrow 
from Bankers, or are indebted for the Cargo which they 
ſend forth , have not the courage to hazard themſelves 
and their All in an enterprize that is great. Beſides, ſuch 
who have honour, riches, and courage, would keep up the 
reputation of their ſeveral Commodities, by the not lef- 
ſening the Market, the which the poorer ſort, #0 pay Cuſtoms, 
Freight, Bills of Exchange, end other contingent and —_— 
charges, 
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charges, which accompanies the importing and exporting, 
are often forced to mortgage the Cargo to the Bankers 
at exceſſive uſury, or elle to ſell for ready money, for an 
inconſiderable gain ; nay ſome rather than their wants be 
known, for ready money will ſel] for loſs : all which 
would be prevented, if ſuch perſons of value would apply 
themſelves to a prudent management of the ſame ; for 
whatſoever hazard they run, there would be more gotten 
by ſuch in two Voyages , than the ſmaller ſort in three or 
four Voyages, and by that means it would be the occa- 
ſion of preventing many expences, or importuning their 
Prince with demands, nay perhaps they might get more 
at Sea in one year than in ten at Court, Belides, experi- 
ence hath taught, and doth daily manifeſt, that where 
the richeſt have dealt in this of Commerce, it hath en- 
riched both them and the State under which they lived ; 
and at this day the Examples of the Yenetians, Portugals, 
Spaniards and Hollanders have made it known unto us. 

HI. The conſideration of which firſt gave light to that 
induſtrious Nation the Burgundians , to procure the Aſſo- 
ciation or Incorporation by Fohn Duke of Brabant, of that 
ancient Company of the Adventurers, Arno 1248. which 
were then called the Brotherhood of St. Thomas Becket of 
Canterbury ;, which being afterwards tranſlated into Eng- 
land, was by Edward the Third confirmed, and by his Suc- 
c:ſſors Henry the Fourth , Henry the Fifth, Edward the 
Fourth , Henry the Sixth , Richard the Third , and King 
Henry the Seventh , who gave them the name of Mer- 
chant Adventurers, and from him ſucceſſively hath their 
Charter been confirmed down to and by his Sacred Ma- 
jeſty that now is ; and as this Society is of ancient eſtima- 
tion, ſo is their Government very commendable. 

IV. The Society of the Company, trading to the Ea#7- 
Indies, differs from others, both as in reference to the 
Perſons and Members which are at this day many of the 
principal Nobility of England, as alſo for that their Ad- 
venturersrun all into many Stocks, and is governed and 
carried all joyntly upon benefit and loſs , they were incor: 
porate Anno 1599. and ſince they ſurrendred their Char- 
ter, and accepted a new one; -and are incorporated by 
the name of Governour , and Company trading to the Eaſt- 


Indies ; their Adventurers run all into one general Stock , 
and 
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and is governed and carried on upon benefit and loſs; the 
; fame being at this day, according to the Subſcriptions, 

about four hundred thouſand pounds, which the ſeveral 

perſons Subſcribers may ſell, transfer, and diſpoſe of; but 
they can no ways take out the'ſame : The great Stock may 
be increaſed, if the Company ſhall ſee occaſion ſo to per- 
mit; but they are very cautious of the ſame, for that the 
greater the dividends , the more reputation the Stock 
bears, which above all things is to be maintained ; how- 
ever directly upon his own account , no perſon can-have 
above ten thouſand pounds Stock there, nor can he have 
a compleat title, till he is made a Free-man of that Socie- 
ty ; their returns are very profitable, and of late very 
rich, and have many Places of great importance in India, 
as Meſlopotam on the Coaſt of Cormendel, Bombay , Surat, 
Fort of St. George, Bantam, &C. | 

V. The Dutch having found relief in their diſtreſs from 
the Britsſh ſhore, againſt their powerful Enemy , found 
alſo a pattern to carry on Commerce, they not being 
wanting in the imitating the Incorporation of a Company, 
trading to thoſe Plages which they poſleſſed in the Faſt 
Indies; and therefort in the Year 1602. leave was grant- 
ed from the States to traffick into thoſe Parts before all 
others, daring the ſpace of one and twenty years, the 
which was granted them, in conſideration of five and 
twenty thouſand Florins, which they promiſed to pay to 
the States during the firſt ten years; thus rednced all into 
one Company , Amſterdam had one moity , Afrdleburg in 
Zealand a fourth part, Delph, Rotterdam, Horne, and 
Enchuſen had each of them a ſixth part , the whole Stock 
of this Union amounting to fix millions of Livres, or ſix 
hundred thouſand pound Sterling. | 

For the direction of this Trade, and the Intereſts of the 
Aſſociates, they have eſtabliſhed, in either of thoſe Towns, 
a certain number of Adminiſtrators, at Amſterdam twen- 
ty , at Mdtcburg twelve, in either of thereſt ſeven ; and 
if any one dyes, the Chamber of the Place names three, 
of which either the States General, or the Magiſtrate of 
the Town chuſeth one. 

Thoſe Chambers chuſe Seventeen among the Admini- 
ſtrators, that is to ſay, Amſterdam eight, Midleburg four, 
Delph and Rotterdam two, Horne and Enchuſen two 3 = 

| The 


Book II. 


Book IlT. Dl! Berchants. 


' the Sev2nteen are choſen alternatively , ſametimes at 


Midleburg , ſometimes at North-Holland , the which are 
called together to reſolve joyntly of how many Ships, and 
of what Equipage and Furniture they ſhall make the Fleet, 
which they mean to ſend, and to what Fort or Coalt they 


ſhould go. This Aſſembly is held fix years together at 


Amſterdam , and afterwards two years at 1dleburg, and 
then again at Amſterdam ; by the Conditions of the Ac- 
cord the Ships muſt return to the ſame Port from which 
they parted ; and the Spices which are left at Midlebure, 
and other Chambers, are diſtributed amongſt them by the 
weight of Amſterdam, and the Chamber which hath ſold 
her Spices, may buy from other Chambers. 


By this Order * they have hithertocontinued thisCom- * There are 
merce with reputation, not as ſimple Merchants only, but now ſome ya- 
as if they were Soveraigns, they have made in the Names riations. 


of the Seates, Alliances with many of the Princes of thoſe 
parts ;z as with the Kings of Sian, Quadoen, Patam, Fobor, 
the Heir of 2Aataca, Bornean, Achin, Sinnatra, Baretan, 
Focotra, and other Kings of Fatta; they haye'made them- 
ſelves abſolute Maſters of the Iſland of Amboyna, but by 
what means ?——— Where they have a Preſident who 
governs intheir name; at Banda they have a Fort for a 
retreat, where they muſt deliver the Spices at a certain 
price;zin Triate they have another a mile diſtant from that 
of the Portugals ; at Hagniene they have three; at Motire 
one ; at. Gzlolo they have taken that which the Portugals 


| have built; and indeed whatſoever either can, or may 


conſiſt with their intereſt in thoſe parts, they have in- 
groſled, and by that nzeans almoſt the Trade of the whole 
Spices of the Eaff. 

VI. So likewiſe the moſt Chriſtian Ring hath within 
few years eſtabliſhed ſuch another Trading to thoſe Eaſtern 
Parts. "Ii 

And in England we have ſeveral others, as that of. tra- 
ding to Turkey, that of Africa to Guiny, and ſeveral others, 
dividing .the ſeveral Trades according to the Coaſts. and 
Places where they are appointed , forbidding them to in- 
trench or incroach on each other; ſo likewiſe to all other 
his Majeſties SubjeCts, on ſevere penalties. 

VII. Now it is not the dividing of the Trade into Com- 
panies, that can anſwer the expectation , but'it is — 
- viding 
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viding the Trade into Compahies , where the Places may 
bear it; as that to the Indies, Turkey, Hamborough, and 
ſome others : But to ſome others, as the Canaries, France, 
or any of thoſe places on this ſide the Line, it has been 
conceived , the Trade will not anſwer it, but the ſame 
would be better diſtributed , either into the Trade of vo. 
luntary Aſſociations, or ſingle Traders; others perhaps 
would reſult into Monopolies, if incorporated ; however 
the Standard rule is, to know whether the Trade of the 
Place will bear a Company, or not. | 
It is Foreign Trade that is the main Sheet-Anchor of us 
Iflanders, without which the Genius of all our uſeful ſty- 
dies, and the which renders men famous and renowned, 
would make them uſeleſs and inſignificant to the Publick, 
when man has fathomed the bottom of all knowledge, 
what is it, if not reduced to practice, other than empty 
notion ? If the Inhabitants of this Iſland were learned in 
all the Languages between the riſing and ſetting of the 
Sun, did know and underſtand the ſituation of all Places, 
Ports, and Countries, and the nature of all Merchandize 
and Commodities , were acquainted with the order and 
motion of all the Stars, knew how to take the Latitude 
and Longitude, and were perfectly read in the Art of 
Navigation, to what purpoſe would all be, if there were 
no Foreign Trade ? we ſhould have no Ships to navigate 
to thoſe Countries, nor occaſion to make uſe of thoſe Lan- 
guages, nor to make uſe of thoſe Commodities ; what 
would this Iſland be without Foreign Trade ,- but a place 
of Confinement to the Inhabitants ? who ( without it) 
could be but a kind of Hermites, as being ſeparated from 
the reſt of the World, it's Foreign Trade that renders us 
rich,honorable,and great,that gives us a Name and Eſteem 
in the World, that makes us Maſters of the Treaſures of 
other Nations and Countries, and begets and maintains 
our Ships and Sea-men , the Walls and Bulwarks of our 
Country; and were it not for Foreign Trade, what would 
become of the Revenue (as one hath ingeniouſly obſer- 


Les adventages ved) from fix to eight hundred thouſand pounds for Cu 
de Commerce 4 ſtoms, and what would the Rents of our Lands be ? The 
ia Eaft-India. Cyſtoms would totally fail ; and our Gentlemens Rents of 


thouſands per a7, would dwindle into hundreds. 
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Book 1IIT. Df Derchants., 
VIII. Merchants in England were always favourably 
provided for by the Common Law of this Kingdom. By 


the Ancient Laws of King Alfredit was provided, Defen- Mirrour, cap. 1; 


due fuit que nul PBerchant Alien ne hantaft Angleterre, 


 ſozſque aux quater Foires, ne qiie nul demeuraſt in la terre 


cuter quarante jours : ercatorum navigia, vel inimicorum 
quidem quecunque ex alro (nullis jaitata tempeſtatibus) in 
portum aliquem invehentur tranquilla pace fruuntur, quinetiam 
ft mars ata fluttibus, ad domicilinm aliqued illuſtre, ac pacis 
beneficio donatum navis appulerit inimica , atque iſtuc naute 
confugerint, ipſt & res allorum omnes anguſta pace potiuntur. 

IX. Again, by the Grand Charter of our Liberties, 


they are provided for in theſe words: Onines Mercatores Magna Chartaz 


eft. 3o 
Intr, l:ges 


nift publice antea prohibiti fuerint, habeant ſiluum & ſecurum 54+ 3% 


conduttum, exire de Anglia, & venire in Angliam, & morari, 
+ ze per Angham, tam per terram, quam per aquam, ad 
emendum el vendendum fine omnibus malis tolentis per anti 
quas & ret as conſuetudines preterquam in tewpore guerre. Et 
ſiat de terra contra nos guerrina, & tales inveniantur interra 
noſtra in principio guerre, attachiantur ſine damno torporum 


' ſuorum, vel rerum, donec ſciatur a nobis, vel a Capitali Fuſti- 


ciario noſtro, quomodo Mercatores terre noſtre trattantur, qui 
nunc inveniuntur in terra illa contra nos guerrina ,, & ſs noſtrs 
ſatvi ſint, ibi als ſalvi ſit in terra noſtra. 

1. By which it is declared, That all Merchant-Strangers 
might be publickly prohibited to trade into this Realm, 
be they in Amity, or otherwiſe. 

2. All Merchant-Strangers in Amity, except ſuch as 


be ſo publickly prohibited, ſhall have ſafe and ſare conduCt A4dd:t 8410r; 


. Without any manner of evil Tolls. 


vita ab arms 


in ſeven things. mercatores,quod 
1. To depart out of ron Lantum de 
2. To.came into wok ag 9 16-0 
Se. 10.C0Me | riam in hoſtico 
J. To tar ry 10 : England. moran agitant, 

4. By Water, and Land to g9 in, zntelligendum 
and through —_ ut de ſub- 
itis perpetuis 
5: To buy and ſel]. ms 6 <1 

7 


By old and rightful Cuſfoms. 


aliena: eſt ac ſub 


hoc nomine continentuy ſimul alii bpifices e# artifices quorum queſtus pacem amat, non belluns 


Grotius de Fure Bell, lib. 3. cap. 11. S. 12. 


X. But concerning ſach Mercharit-Strangers , whoſe 
Prince is in War with tlie Crown of England, if they are 
| Eee found 
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found within theRealm, art- the beginning of the War, 

they ſhall be attached with a Priviledge and limitation, z.e, 

without harm of Body or Goods; with this limitation, un- 

* That 15, the tj] jt be known to the King, or his Chief Juſtice*, how 

nx Ha me Merchants of Enzland are uſed and intreated in their Coun- 

calm 1n his | S, , 

Lets, try , and accordingly they ſhall be uſed in England, the 

Et in Republica fame being Jus Beil:, But for Merchant-Strangers, that 

maxime conſer- come into the Realm after War begun, they may be dealt 

yen font find withal as open Enemies, it being the Policy of England 

fit. fol. 58, EVeT to entertain Merchant-Strangers fairly; in the 18, 

year of E, 1. in the Parliament Roll it is contained thus: 

Rot. Parliam. (ves London petunt , quod alienizent Mercatores expellantur 

13 E. 1, fol. 4+ 3 Civitate, quia dicantur ad depanperationem Civium, &C.,— 

_ Reſponſio Rex intendit quod Mercatores extranei ſunt 

rdonet & nutiles magnatibus, &C. & non habet Concilium eos 

expellendi, However , though great Immunities were 

granted them, yet they always found Sureties, that they 

Rot. Vaſcon. 18 ſhould not carry out the Merchandize which they brought 
10 


Ed. 2. th 21s 


XI. And at this day, if they bring in any Merchandizs 

into the Realm, and ſell the ſame for Monies, they are to 

4. cal beſtow the ſame upon other Merchandizes of England, 

- = 4 cap. 9, Without carrying of any Gold or Silyer in coyn, plate or 

maſs out on forfeiture ; the principal reaſon of this was as 

well to preſerve and keep the Gold and Silver within the 

Realm, as for the increaſe of the Manufactures ; and the 

ſame at this day extends as well to Denizens, ſo made hy 

Letters Patents, as Strangers ; however he may uſe the 

+ Srat.17 E.q. ſame in payment to theKings Liege People, without 

c. 1.confirmed jncyrring the Penalty of the Statute of 4. . 4. but yet in 

phony Fg pt p ſtrictneſs of Law, ought not to receive * any Gold in pay- 

SENLE - 7 

11 H7.cap.14. XI. All Merchant-Strangers that ſhall be made Deni- 

22 8.8. cap. 8. Zens, either by the King Letters Patents, or by Act of 

x Ez, cap. I. Parliament , muſt pay for their Merchandize'like Cuſtom 

nog Inſt, fol. 1nd Subſidy, as they ought, or ſhould pay before they 
were made Deni7ens. 

Leg. unic. cod. XIII. Every one that buys and ſells, is not from thence 

ae nund. & Al- to be denominated a Merchant x but only he who trafficks 

= n—- 7. ln the way of Commerce, by Importation or Exportation; 

, .: Of otherwiſe in the way of Emption, Vendition , Barter, 


zn Leg. mircis a ; gf ep 
207. de verb. Permutation, or Exchange , anJ which makes it his living 
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againſt the other naming him a Merchant ; and ſhall 


Book IT. 
to buy and ſell, and that by a continued aſſiduity, or fre” 
quent Negotiation in the Myſtery of Merchandizing : But 
thoſe that buy Goods to reduce them by their own art or 
induſtry into other forms than formerly they were of, are , ,.. _. 
properly called Artificers, not Merchants : Not but Mer- by _—_ = 
chants may and do alter Commodities after they have 
bought them , for the more expedite Sale of them , but 
that renders them not Artificers, but the ſame is part of 
the myſtery of Merchants ; but perſons buying Commo- p,,j ,, Caſts 
dities, though they alter not the form, yet if they are ſuch 5» Le. en f; 
as ſell the ſame at future days of payment for greater price de 1». We 
than they coſt them, they are not properly called Aer- 
chants, but are Vſurers, though they obtain ſeveral other 

names, as Ware-hoyſe Keepers, and the like ; but Bankers, 
and ſuch as deal by Exchange , are properly called Mer- 
chants, 

XIV. The Wares, Merchandizes, Debts, or Duties that F. N.3. 119. 5, 

Merchants have as joynt Traders, or Partners, ſhall not go 38 &: 37: co. 
to the Survivor , but ſhall go to the Executor'of him that 22 F#tcet. fol. | 

is deceaſed, es em 

- pi Mercatorzam 15) 
If two joynt Merchants occupy their Stock, Goods, and accreſtendi inter 
Merchandize in Common to their common profit, one of Mercatores per 


them naming himſelfa Merchant, ſhall have an account 9#:#un cons 
mercis locum 


; , : ' non habet. 
charge him as Receptor * denariorum ipſuu B, ex quacungue * cy, ſup.Litt. 


cauſa, © contrattu ad communem utilit atem ipſorum A. & B. fol.172. lib. In- 
provenient ſicut per legem Mercatori:m rationabiliter mon- rat. jol.11,18, 
ſtrare poterit. , 
| XV. And as the. Law eſtabliſhes ſecurity for their 
Eſtates, ſo it gives them other immunities in their Com- 
merce; for if one Merchant draws a Bill of Exchange up- .. 
on another, be it in-Land or out. Land, (if it be by way of 247% v2 
Exchange) the acceptance of the Bill by the party ſhall nate Ti fol yo 
bind him to that party, to whoſe uſe the Money 1n the Bill ; 
is to be paid, and he may bring his Action in his own 
name, per Legem Mercatoriam. | | | 

And ſoit is if a third Perſon , that is a Stranger to the ,;;,,,. r. 
Bill, ſhall accept the ſame for the honour of the Drawer , it chauge, 4s 
ſhall bind him as effectually, as if he upon whom the Bill 
was drawn had accepted it; and this by the Cuſtom of 


' Merchants. 


XVI. All othcr Sutjets arc reſtrained to depart the 
EEE 2 Realm, 
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| Mich 12,0 13 Realm , to live out of theRealm, and out of the Kings 


Eliz, Dyer, ſol. Obedience, if the King ſo thinks fit ; but Merchants are 
296. Paſch.23- not , for they may depart, and the ſame is no contempr, 
Elize jol-375* they being excepted out of the Statute of 5 R. 2. cap. 2. 
And by the Common Law they might paſs the Seas without 
Licence, though not to Merchandize. 

XVII. It was once conceived, that thoſe Laws which 
were prohibitory againſt Foreign Goods , did not bind a 
Merchant-Stranger, but it was ruled otherwiſe : For in the 
Leagues that are now eſtabliſhed between Nation and Na- 
tion, the Laws of either Kingdom are excepted ; and 
therefore as the Engliſh in France, or in any other Nation 
| in Amity, are ſubject to the Laws of that Country where 
Tomlinſon que they reſide 5 ſo muſt they of France, or any other Country 
yp ver. Hem) be ſubject to the Laws of England, when reſident here; 

e Vale, Paſch. ls : 5 
26 Eliz. inthe and therefore if a French man imports any Points, Laces, 
Exchequer, Belts, Hats, and the like, they-are forfeited, 

XVIII. -The marking of Goods is of a great conſe- 
quence, as in relation to the ſctling the property of the 
Merchandize in the right Owner ; and in Courts of Ju- 
ſtice, both the Civil Law and the Common Law hath a great 
reſpect to the ſame, therefore the uſe has been, that every 
particular Merchant hath his particular mark appropria- 
ted to him ;, by which means, if the perſon is of any value 
conſiderable, as in relation to Commerce, his-mark is 
preſently known. 

The Guilers bf | Every Merchant is to ſet down his mark upon his Books 
704 46 ove Of Account, wherewith his Commodities are marked ; fo 
give b je : j 
to each Mem- Companies and Societies have their particular mark : No 
ber aparticular Merchant ought to uſe another mark , without leave firſt 
mark, which haq of the party whoſe mark the ſame is; for as Flags are 
_ - _ the Enſigns that give conuſance of the Nation whoſe Ships 
ted, propre a they are , ſo marks are to aſcertain the Owners of their 
particular or- Property, without confuſion or damage : And though to 
der and leave ſet the mark of another man alters not the Property , yet 
of the _ it may work ſuch a detriment as may be very miſchievous; 
oY 1 042? and therefore by the Common Law of England, if F. S. ſhall 
Companies. Malicioully ſet the mark of F. D. upon his Goods, to the 
2. Cro. fol.q71. intent F. D. ſhall or may be brought into any trouble, or 
put to. any damage or charge, an Action of the Caſe will 
lye againſt 7.8. 
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CHAP. VIII. 
Df Facts, 


LT. Faftors , their qualifications ge-j pal ;, and of the libe committed 
nerally conſidered , in reference to | by the Principal, where to anſwer 
their employment. to the Fattor. 

II. Of Commiſſions, and the words in| VII. Of Goods remitted to Fattoys, 
the ſame , that qualifie them in| and loſt in their poſſeſſion , who 
thezr employment. bears the mufortune. 

II. of Commiſſions to Faftors that | VIII. Bills of Exchange drawn on 
limit their attions. the Faftor by the Principal, and 

IV. Of a Faftor that deals for ſeve-| accepted , but before day” of pay 
ral Merchants , of the obligations | ment the Principal becomes Banks 
that oblige, and not oblige each| rupt , whether the ſame muſt be 
other, paid. 

V. Of their power, conſidered in re- | IX. Of Freighting of Ships by a Fa- 
ference to the diſpenſing with the] &or , where he 1s obliged ta ſee 
Debtors of their Principals. the ſame diſcharged. 

VI. Where the falſe entry, or unfaith- | X. Of the general rules to be uſed, 
fulneſs of the Faftor , ſubjects him | touching the conſiruction of theey 
to anſwer damage to hu Princi-| ations, 


I. PH Is a Servant, created by a Mrchants Letters, 

and taketha kind of proviſion called Factorage, 
ſuch perſons are bound to anſwer the loſs, which happens 
by over-paſling, or exceeding their Commiſſion ; but a 
ſimple Seryant, or an Apprentice can only incur his Ma- 
ſters diſpleaſuce, The Spaniard hath a Proverb : Quien 
paſſa Commuſſion, pier de Proviſion, He that exceeds his Com- 
miſſion , ſhall loſe hu Fattorage : But time and experience 
hath taught them to know better things, for now It is : 
Subolca la paga, His Purſe muſt pay for it, The gain of 
Factorage is certain, however the ſucceſs of the Voyage 
proves; and it is the prudence of Merchants to chuſe ho- 
neſt and induſtrious perſons, for otherwiſe the Factor may 
grow rich, and the Merchant poor ; the firſt being ſure of 
his reward, the latter uncertain of his gain. 

II. In Commiſſions they now generally inſert theſe 
words: DiSoſe, doz and deal therein as if it were your own 
by which the actions of the FaCtor are to be excuicd, 
Eee/3 though 
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thongh it turns to his Principals loſs, becauſe it ſhall be 
preſumed he did it for the belt, and according to his dif: 
Cretion. 
III. But bare Commiſſion to a Factor, to fell and dif. 
*poſe, will not enable him to truſt, or give further day of 
payment; for in the due execution' of his authority, he 
- ought on a Sale to receive qd pro quo , and as he delivers 
one to receive the other; tor otherwile by that means, as 
they may truſt {1x months, they may truſt ſixteen years: 
Nor by the virtue of that Clauſe, of Doing as if zt were their 
. own, may they truſt out to an unreaſonable time, as ten: 
: Jani Foe or twenty years inſtead of one, two, three months, which 
Seddocks. Bolſt, 1S the cuſtomary time for the like Commodities: And fo 
3. part 103 It was adjudged, where one had remitted Jewels to his 
EH Factor in Barbary, who diſpoſed of the ſame to Mulleſhack* 
the Emperour, for a Sum certain to be paid at a time, 
which being elapſed, the Faftor not obtaining it, was for- 
ced to make the ſame. good to his Principal. | 
IV. Again, one and the ſame Factor may aCt for ſeveral 
Merchants, who mult run the joyar riſque of his ations, 
though they'are meer Strangers to one anotner z as if five 
Merchants ſhall remit to one Factor five diſtin Bales of 
Goods, and the Factor makes one joynt Sale of them to 
one man, wno is to pay one moity down, and the other. 
at ſix months end ; it the Vendee breaks before the ſecond 
payment, each man muſt bear an equal ſhare of the loſs, 
and be contented to accept of their dividend of the Money 


advanced. 
But if ſuch a Fator draws a Bill of Exchange upon all 


thoſe five Merchants, and one of them accepts the ſame, 


the others ſhall not be obliged to make good the pay- 

ment. : | 
Mich. 11 Jaz. V+ Andas theauthority and truſt repoſed in Factors is 
C. B. Van Heath very great, ſo ought they to be provident 1n their actions 
verſus Turner, for the benefit of their Principals; and therefore if Factors 
#7379, 24,25 ſhall give time to a man for payment of Monies contract- 
ed on Sale of their Principals Goods, and after the time 
is elapſed, they ſhall ſell Goods of their own to ſuch per- 
ſons for ready Caſh (leaving their Principals unreceived) 
and then ſuch men break, and become inſolvent, the Fa- 
Cor in equity and honeſty ought to make good the loſſes, 
for they ought not to diſpenſe with the —_—_— of 
, | TNEIT 
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their Principals Montes, after they become due, and pro- 
cure payment of their own to another mans loſs; but by 
the Laws of En2/and they cannot be compelled, 

VI. Yet if Goods are remitted to a Factor, and upon 
arrival he ſhall make a falſe Entry at the Cuſtom-houſe, or 
land them without the Cuſtomer , whereby they ſhall in- 
cur a ſciſure or forfeiture, whatſoever the Principal is en- 
damaged, he mult inevitably make good , nor will ſach 
general clauſe help him as above ; But it a Factor makes 
his Entry according to the Envoice, or his Letter of Ad- 
vice, and it falls out the ſame are miſtaken, if the Gov.!s 
ſhall be loſt, yer the Factor is diſcharged. | 

And as fidelity , diligence, and honeſty are expected 
from the FaCtor, ſo the Law requires the like from the 
Principal, judging the act of one to be the aft of the 
other ; and therefore if a Merchant ſhall remit counterfeit 
Jewels to his Factor, who ſells and diſpoſes them for va- 
luable conſiderations, as if they were right, if the Factor 
receives any loſs or prejudice thereby, by impriſonment 
or other puniſhment, the Maſter ſhall not oniy make good 
tie damage to the Factor, butalſo render ſatisfaction to 
the party damnificd ; and fo it was adjudged, where one 
How was poilcſſed of three counterfeit Jewels, and having 
Factors 10 Barbary, ani knowing one Southern, a Mer- 
chant, was relident on the place, conſtgns thoſe Jewels to 
his Factor, who receiving them, intreated Souther to ſell 
thoſe Jewels ſor him, telling him that they were good 
Jewels; whereupon Southern , not knowing they were 
counterfeit, ſold them to the Ring of Barbary for eight 
hundred pounds (they being worth really but one hundred 


FS 


Leviſen verſus 
K2rbe, Trin. 7 
Face itt B. Ro 

Lanes Rep.5 5% 


pounds) and delivered the Money to the Factor, who ,;y ,, Fe 
remitted the ſame to. How; the King of Barbary not long 3.x. cro.2.part, 


after finding himſelf cozened , committed Soxthern to pri- 

ſon till he repaid the eight hundred pounds. Whereupon 
Southern coming for England, brought his Action againſt 
How , and had Judgment to recover his damage ; for the 
Principal ſhall anſwer for his Faftor in all caſes where he 
Is privy tothe act or wrong: And ſo it is in Contrafts, it 
a Factor ſhall buy Goods on the Account of the Principal 
(eſpecially if he has uſed ſo to do) the Contract of the Fa 

ctor will oblige the Principal to a performance of the bar- 


gain, 
Eee 4 VII, When 


490.. Bridgman 
126, 127. Pop» 


bam 143. not 
reſolved in 
that Book. 
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VII. When Fattors have obtained a Provenue or profit 
for their Principal, they muſt be careful how they dilpoſe 
of the ſame, for without Commiſſion or order they mult 
be reſponſible. Goods remitted to Factors, ought in ho- 
neſty to be carefully preſerved, for the truſt is great that 
is repoſed ; and therefore a Factor robbed in an Account, 
brought againſt him by his Principal, the ſame ſhall dif 
charge him*. And ſo itis if a Factor buys Goods for his 
Principal; which afterwards happens to be damnihed, the 
Principal muſt bear the misfortune : But if a FaCtor ſhall 
Ciſpoſe of the Goods of his Principal, and take Money that 
is falſe, he ſhall there make good the lofs; yet if he re. 
ceives Montes, and afterwards the ſame 1s by Edict or Pro. 


. clamation lefſened in value., the Merchant, and not the 


Quere, If equi- 

may not re- 
fieve 1n ſuch 
caſe, 


FaRor, muſt there bear the lols. 

Again, in Letters of Credit, the Factor mult be ſure to 
ſee, whether the Commiſſion is for a time certain, or to 
ſuch a value, or not exceeding ſuch a Sum, or general, in 
which he muſt have a careſul eye. 

VIH. A Merchant remits Goods to his Fator, and a- 
bout a month after draws a Bill on him, the FaQtor having 
Effects in his hands, accepts the Bill, then the Principal 
breaks, againſt whom a Commiſſion of Bankrupts is a- 
warded, and the Goods in the Factors hands are ſeized ; it 
has been conceived, the FaCtor muſt anſwer the Bill not- 
withſtanding, and come ina Creditor , for ſo much as he 
was enforced by reaſon of his acceptance to pay. 

IX. If a Factor enters into a Chatter-party with a Maſter 
for Freightment, the Contract obliges him ; but if he 
lades aboard. generally the Goods, the Principals and the 
Lading are made liable, and not the Factor, for the Freight- 
ment. | 

The Principal orders his Factor, that as ſoon as he hath 
loaded (he having Monics in his hand) to.make an Aſſu- 
rance on the Ship and Goods, if the Ship happens to miſ- 
carry by the Cuſtom of Merchants, he ſhall anſwer the 
ſame, if he hath negle&ted his Commiſſion ; ſo it is , if he 
haying made an Aſſurance, and loſs hath occurred, he 
ought not to make a Compoſition without orders from his 
Principal. | FF 

X. Generally the aCtionsof Faltorsdo depend on Buying, 


Selling, Freighting, and all other the Heads that have been 
treated 


* 


Book IT. Df Factors. 


treated in the Second Book , by which their employment 
's univerſal in matters Maritime and of Commerce; and 
the queſtions which would ariſe touching the ſame, if 
treated on, would be #7 infinitum : However theſe are to be 
the Standard rules, which ſhould govern their aCtions, viz. 
honeſty, faithfulneſs, diligence, and obſerving of Commiſ- 
ſion, or InſtruCtions, which being conſidered, and weighed 
by thoſe that ſhall be Jud ge of their aftions, a right under- 
ſtanding and determining of the matters, ariſing between 
them and their Principals, would ſoon be ended. 

But thoſe ſorts of Factors that have wanted thoſe things 
ſeldom or never render any other account, but long and 
redious Chancery-Suits; by which they not only have en- 
damaged their very Trade , but ſeek to marry their Prin- 
cipals toa double affliftion, by obliging them to ſue either 
a Beggar, or that which is worſe, a naughty man. 

On the other hand, Factors that behave themſelves 
worthily and prudently in the ſervice of their Principals, 
ought after their tedious ſervice be numbred amongſt thoſe 
that juſtly challenge that worthy denomination of Mer- 
chant : And ſuch was he who never made breach of Com- 
miſhon, in the ſervice of his Principal, but once; that 
was, when *Vines were committed to him to diſpoſe of, 
but the price (by reaſon of a glut) fell, advice being given 
to the Principal of the ſame , who immediately in paſſioa 
writes to his Factor to take a hammer and knock out the 
heads ; but the Factor coniidering (that leave muſt be gi- 
ven to loſers to ſpeak) knew better things, and kept the 
Goods, ſold them for their full value; and when Accounts 
were to be made, inſtead of bringing to the Account of 
Wines, their heads knockt out per order; worthily brought 
per contra, ſold at their intrinfick value, Such faithful Mi- 
niſters, I ſay, juſtly deſerve that of our Saviour, Well done, 
&c. and to be no more called FaQtors, but Merchants. 
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* In quid natu- 
rale fit ſpeftan- 


naturam ſe ha- 
bent, non in dt8- 


Polit; I. 5. 


pravatis. Arift . 


T. Of the variety and contraviety of 
humane aftions, and from whence 
they ſpring. 

WH. Of the difficulties that happen in 
the oblrufting our inquiſition, in 
finding that which us lawful. 

HI. Humane Laws from whence they 
flow , and wherefore the Laws of 
Nature are a50Ue 9urs. 

IV. No man naturally more 4 Judge 
than another of Natures Laws. 


V. Natures Laws are inſlitutzd for | 


enward goodneſs and virtue ; but 
State-Laws for quiet and repoſe. 

VI. Of puniſhment required by Kings 
again thoſe that violate the Laws 
of Nature or Nations, though the 
ſame touch not them , nor their 
Subjefts , .and” of puniſhing an 
equal. 

VII. Of puniſhing an equal , where 
that right fails, and the reaſons of 


C H A |P. 
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I X. 


the ſame. 

VIIE. Subjef?s onght not to ſeek ju- 
ſlice an the Territory of another 
Prince , but in their own, unli|s 
tne Defendant become Fugitive. 

IX. Of Kingdoms equal in Power 
cannot be commanded, but intreat- 
ed, maybe to execute the Fudg- 
ment of another by the Law of 
Nations. 

X. That ſuch power of executing the 
Fndgments or Decrees of any F6- 


rezgn Nation, extends not to thoſe - 


of life or Honour. 

Xl. Of executing the Zudgments gi- 
ven in a Kingdom abſolute, in a- 
nother that is annexed by Conqueſt; 
and of the difference of that, and 
one by Union. 

XII. #here that right fails in Plans 
tations, and the reaſons of the 
ſame. 


I.TyLain reaſon ſhews us, that Natural and Mathemati- 

cal cauſes have more certitude than Civil; for Na- 
ture is always uniform and alike in its operations : Hence 
fire always burns, and never wets; a ſtone in the Air na- 
turally tends downwards, and never ſtays in the middle. 
In Mathematical cauſes ordinarily the forms are ſuch , as 
have no middle interpoſed, as between even and odd; 
there is No medium parti participationss, between a right line 
and a crooked ; there is no middle ſort of line ; thus two 


and two always make four. 


IT. But civil and humane ations,proceeding from a mu- 


dum in bis ue table and various Principle (the Will * ) cannot always be 
bene ſecmndum alike or uniform : And beſides the will within, humane 


actions without , are ſubjected to different circumſtances, 
and to infinite encounters ; by reaſon of which their ex- 
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ceſſive number, they cannot be foreſeen while men are 
making Laws : Hence we may underſtand wherefore it is 
ſaid, Omnis definitio in jure eſt periculoſa ;, and that ſummun 
7us at ſome time may be. found ſumma injuria ; as toren- 
der a man his Sword, when he is aCtually mad, &c, And 
as Circumſtance hath power to change the matter, ſo in 
the form of the action, it leaves in the middle a latitude, 
ſometimes inclining to one extreme, ſometimes to ano- 
ther. 

For Example, betwixt that which by precept we are 
commanded ever to do, and that which we are command- 
ed never to do, 1s placed that which is lawful for us 
now and then todo, or not to do, in matters of our own 
right , ſo far as they ſeem expedient, or not expedient for 
us: Thus Zeoſeph is called a jult Man, becauſe he thought of 
divorcing himſelf from ary, though upon circumſtances 
he would not, &c, But that which perplexes us all here 
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Non #deo 3d De- 
un velle, quia 
fjuſtum eſft,ſed ju- 
ſtum eſſe, (that 
15 due in Law) 
quia Deus vo- 


luit. Anaxar- 


is, that this licirum leans ſometimes more to the one hand, chus apud Plu- 
ſometimes more to the other, ſometimes more to that rchum in A- 
which is abſolutely good , ſometimes more to that which X24. 
is abſojutely bad ; from whence grow ſcruples and donbt-- 
ings, whether in ſuch twilight we really participate more 
of light than of darkneſs, that is, more of good than of 
bad. | 

i. Humane Laws grow moſt out of theſe middle 
things, ex meds licitis; and” upon right examination we 
find, that a man hath nothing elſe to diſpoſe, for we (poor YVaſqu. 1 1. Cox- 
ſubordinate Veſſels) cannot fo much as deliberate de abſo- 519% 54 4+ 
lute ebitis , and abſolute illcarts, for they were in force be- 
fore Man, Prince or People were in being , and God him- gyyr;us de Fire 
ſelf cannot now alter them, they flowing intrinſecally, Bell ac Pacis, 
either from his Sanftity, Wiſdom, and Juſtice, as he is a {1+ ©1+ $.14- 
Creator and Governour ; or elſe they flow from Nature, 
whoſe rule (according to Gods making it by that which is 
in himſelf) is right reaſon. and honeſty. This upright- 
neſs of Nature, together with that obligation we have to 
be ſubject to it, was not a moment after us, and there- 
fore we could not determine any thing about it; for 
which cauſe we have not a legiſlative power to alter or 
diminiſh any of Natures Laws, 

IV. S. Paul tells us, of thoſe who without any after know- 
ledre of Gods revealed will or Laws to man, were condemnable 


by 
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by thoſe of Nature alone in the puniſhing the Breakers thereof, 
No man is naturally more a Magittrate than another, 
otherwiſe what meant Cazz, when after his murder he 
cryed, Whoſorver ſhall find me, will kill me ? 

V. And though humane Laws remember us of thoſe 
things, yet it is not as if. they gave their original and pri. 
mary force of obliging ; yea reaſon of State is not buſied ſo 
much about inward piety and vertue, as it is about pub- 
lick quiet and repoſe, or thoſe aftions which regard ano. 
ther mans receiving right or wrong : and hence It is, that 
great prodigality is not ſo ſeverely puniſhed as alittle rob- 
bery; and that mals homo poteſt eſſe bonus Cives , the reaſon 
is, becauſe though he may do himſelf wrong in his own 
rights, yet he may always do other men right in theirs; 
neither is there any clear reaſon, wherefore thoſe leſſer 
{ins and impieties ſhould be puniſhed by any but God, who 
Is wiſelt to know them, juſteſt to weigh the merit of them, 
and powerfulleſt to puniſh them. 

This is the ſtate of God's , and of Nature's Laws, to 
which we are all equally obliged , but our floating and cic- 
cumſtantiated Laws are only to give a rule for an equal and 
mutual community in things,-which God and Nature gave 
us to diſpoſe of as we would our ſelves. 

VI. Hence it is, that Kings and ſuch as have equal 
power with Kings, have a right to require puniſhment; 
not only for injuries committed againſt themſelves or 
their Subjects, but for them alſo that do not peculiarly 
touch themſelves, whatſoever the perſons that do unman- 
ly violate the Law of Nature or of Nations, for the liberty 
by puniſhments to provide for humane Society (as hath 


Grotius de Fure been already mentioned) was in the hand of every man; | 
Bell; ac Pacis, but after Commonwealths and Courts of Juſtice were 
t46.2. cap. 21+ ordained . it refided in the hand of the higheſt Powers, 


not properly as they are over others, but as they are under 


' none: For ſubjeCtion to others hath taken away that right; 


yea ſo much more honelt it is to vindicate other mens in- 
juries than our own, by how much more it is to be fear- 
ed, that a man in his own by too deep a reſentment may 
either exceed a.meaſure, or at leaſt infect his mind ; how: 
ever, this right of puniſhing an equal remains ſtil] in thoſe 


| places where the people remain as in great Families, and 


not in Cities, or under ſome Government; and there- 
Wi, | fore 
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fore thoſe that have now poſſeſſions of any parts of the 
New World, or Americas I{les, till they bave either vo- 
luntarily ſubmitted to a Government, or put them and 
their diſcovery into the hands or protection of ſome Prince 
that may exerciſe power, there remains the old and natu- 
ral right of puniſhing for offences : So likewiſe where per- 
ſons ſhall be affaulted by Pirates on the Seas, if they be 
overcome, they may be immediately executed by the Law 
of Nature ; for otherwiſe there would be a failure of pow- 
er to puniſh ſuch :; beſides, the old natural liberty remains Yide Chap. Pi- 
in all places where are no Judgments; ſo where they are Icy, $-11, 12. 
taken and brought to a Port, and the Judge openly refuſes 
the Tryal of them; or that the Tryal of them cannot be 
had, without an apparent detriment and loſs to the Ca- 
ptors, Juſtice may be done upon them by the Law of Na- #2: ##tt. D. 
tore, quod metuss 
vil. Two Pirates reſolying to aſſault, and rob the next 
Veſſel they meet with, (not knowing each others condi- 
tion or deſign) encounter, and the one happens to be oyer- 
come by the other; the queſtion is now, whether the. 
above-mentioned right ſo far remains, as that the ſtronger 
may execute him whom he hath overcome ? Right reaſon. Qui ox reddie 
dictates, that the evil doer may be puniſhed , not who faczendo quod 
ſhould puniſh him z but that Nature ſufficiently ſheweth, pr s hems 
that it 1s moſt convenient to be done by him that is Supe- z,zphilo, prcce- 
riour ; yet doth it not demonſtrate this to be neceſſary, re aum feltina- 
except Superiour be taken 1n that ſenſe, that the evil doer t#5,ad penas ſe- 
be thought to have made himſelf thereby inferiour to any !*1445 feſtina- 
other, and to have as it were degraded himſelf from the ** | 
order of men into the number of beaſts ſubjeCt to no man, 


* 


and ſuch are Pirates, who have no other denomination 


but Night-wolves, or Beaſts of Prey. By Nature it is or- 
dained, That the better command the worſe : And Ariſtotle 4ri.7.Þ0!.14, 
ſaith, The worſe are provided for the uſe of the better, as well 
in Naturals as in Artificials, It follows hence, That at leaſt 
a guilty perſon ought not to be puniſhed by another equal- 
ly guilty, to which purpoſe is that Saying of Chriſt, Who- 


ſoever of you is without ſin (that is ſuch ſin) let him throw the 


firſt fone. Pertinent is that ſaying , The Sentence can have 


8 0 autbority, where he that judgeth is to be condemned: From 


whence it follows, that the right of puniſhing in ſuch caſe 
at ſuch time cealſcs. | 
VIIT. On 
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VIII. On the other hand, -Subjects that have juſt cauſe 
of Aftion, and inhabit under their own Soveraign, ought 
not to wave his Juſtice, and fly into the Territory of ano. 
ther, but ought to ſeek it in their own, unleſs the De. 
fendant becomes Fugitive. One Richard Hieron being a 
Merchant of London and Liege-man of the King, and born 
in England, commenc't a Suit againſt F. Walden Major of 
the Staple of Calice and other Merchants of the Staple, cau. 
ſed them to be arreſted in Flanders in the Court of the 
Duke of Burgundy held in Bruges for certain injuries ſup. 
poſed by them to be made within the Juriſdiction of the 
King of England at Calice, and after the Defendants did ap. 
peal to the Parliament at Paris, and were there diſmiſt 
by a Judicial Sentence , for that they had no Cognizance 
or ground to inquire or examine matters committed with. 
in the Juriſdiction of the King of England, and by his Sub. 
jects there inhabiting in a Foreign Court, the Record does 
make mention, that this was an act ſo derogating from the 
Law, and of fo high a contempt, that it was enacted, 


Defendants hozs del Realm d'Angleterre pir aſcun mat- 
ter determinable under the Juriſdiction and Obedience of 
the King of Erg/and ou Von. il adjurisdicion , the Judg. 
ment given—— donque il ſerra, c. he ſhall be put out 
of the Protection of the King of England, and forfeit al 
his Lands, Tenements, Goods, and Chattels, and that no 

pardon ſhall be to him available. | 
IX. Yet Kingdoms which are equal in power , and ha. ' 
ving nodependance on each other, cannot be commanded W 1 
nor corrected of another ; but if there be a queſtion, to a 
execute the Decree or Judgment of one in the Territory s 

of the other, there may iſſue forth a Commiſſion of Er Þþ 
treaty under the Seal of that Court where the Judgmen n 
was given , or atleaſt under the Great Seal of the Princy, 
directed to the Judges in that place where the Defendat! 
is reſident, and the Judge to whom the ſaid Commiſſiar 
is direfted may award Execution, according to the Lay 
of Nations: And ſo it was adjudged , where one havin 
recovered a Debt before the Goyernour of Fre:/land , tit 
Defendant upon that fled for England, the Governour, ? 
the requeſt of the Plaintiff, iſſued forth his Commiſſiond 
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Requeſt,directed Ommbus Magiſtratibus inffa Regnum Anglie, 5 Fac. in 8. R, 
rogans; to make Execution of the ſaid Judgment ; upon Rolls Abridg- 
which the Judge of the Admiralty in England iſſued forth MeDt, Wiers 
an Execution of that Sentence, and the Defendant was <*© vpon a 
taken, upon which he brought his Hakeas Corpus, and ad- ry +=" "” 
judged the Sentence well executed by the Laws-of Nations, : 
and according to the Common Law of this Realm. 
So likewiſe if a Dutch-man takes up Goods at the Port 
of London, and gives a Note under his hand for the pay- 
ment of the ſame, and then flyes into Holland, the Vendor 
may apply himſelf to the Lord Mayor of London ; and up- 
on proof of the delivery , and the Sale of the Goods , the 
Lord Mayor making a Certificate of the ſame, and ſending 
it under the City-Seal directed, as above, they of Holland 
will and do execute the ſame upon the Party, 
Herein this laſt Caſe differs from the firſt ; for by the 
former, if there ſhould fall a queſtion about the interpre- 
tation of the Judgment or Sentence, the ſame cannot be 
done , for they are not to examine the ſame ; and the rea- 
ſon is, leſt the Stranger be induced at another time to do 
the like, and fo diſſolve the Judgments whereof they 
ſhould demand the Execution, the which would be done 
more through jealouſte of the State, than for any injuſtice 
in them : Beſides, the Judgments or Sentences, which are 
matters of Record and of the greateſt ſecurity in a King- 
dom, the preſumption tfar tney were juſtly given , ſhall 
always be underſtood. 
X, But in the latter the ſame may be examined, that is, 


tiie-Merchant may be heard as to his legal defence, either 


to the leſſening or diſcharging the debt or damage, but 
againſt the teſtimony certified , no objection can be made, 
but the ſame is admitted as legally proved. 

But if there be a queſtion of honour or life, there they 
may not execute the Judgments of Foreign Judges, eſpeci- 
ally if they have not known the merit of the cauſes or ſeen 
the Informations , or heard the Witneſſes; but more 
eſpecially in England, for there can in no reſpeCt whatſo-_ 
ever the life of a man (let his offence be never ſo hainous) 
be brought to puniſhment without a legal Tryal *, and * Coke4- Inflit, 
that by the producing of Witneſſes ;v4 voce to his face, fol: 38+ 
yet Princes for the reſpect they bear each other, and for 
the Good of Jultice , though they cannot at the bare re- 

queſt 
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Df the Laws of Nature, Book ll, 
queſt of the Judges of another Prince, put them ta death 3 
yet they may for exemplary puniſhments (which ought to 
be made upon the places where the faCt was committed) 
Sotode 7uſt. yield the nathral Subject to his natural Prince, unleſs the 
Fure, lg. qux. © Ince to whom the Fugitive is fled, finds that he is unjuſt- 
rt. 7. Satius 1y purſued, for in ſuch caſes he is not bound to yield them; 
judicamus efſe yea, heis forbidden by the Law of God to reſtore a bond- 
paucos alzquos man, which is fled into another mans houſe, to avoid the 
rey ah fury of his Maſter. 
titudinem, Zo- XI. And as the ſame is in caſes Foreign , ſo likewiſe in 
naras. thoſe Eſtates that are under the Crown of England ;, and 
* Paſch.24 Car. therefore if a man recovers againſt * F.S. in the Kings 
on "un B, K- #8 Bench in Ezgland, and then the Defendant flies over into 
rs Ireland , the Judgment may be certified over into the 
Moore, Chancery in Ireland, and they may by Mirttimus ſend it into 
the Kings Bench there, and they may award execution, or 
otherwiſe the party may bring his Action of Debt on the 
ſame; ſo the like has been done for Decrees given in the 
Chancery in England, which have been exemplified under 
the Great Seal, direfted to the Kings Lieutenant, for the 
putting the ſame in execution there ; but in no caſe a Judg- 
ment given in England may be certified over under any 
other Seal, but that of the Great one. 

But in Scotland it is otherwiſe; for that is a Kingdom 
abſojute, and not like Ireland , which is a {rown annexed 
by Conqueſt , but the other is by Union ; and though they 
be united under one Prince ad fidem, yet their Laws are 
diſtin, ſoas if they had never been united ; and there- 
fore the execution of the Judgments in each other , mult * 
be done upon Requeſt, as above, and that according to 
the Laws of Nations. 

XII. But in olonies or Plantations, which are reduced 
into the condition of great Families, have not this Right 
of Requeſting, for they are governed by the Laws preſcri- 
bed by the Soveraign of the ſame, who may ſet Juiſdicti- 
ons, and make them places priviledged not to have the 
perſons attached or atreſted in any other places, but with- 
in their own bounds; ſo likewiſe upon their firſt forming 
or Inſtitution , may ſo declare thar for any Debt or Con- 
tract made or done in any place but in thay of the ſame 
Plantation, they ſhall not be impleaded ; and therefore in 


Virginia at this day , if a man contraQs a debt in m_—_ 
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Book IT. "ghd of Nations, 
flies to the ſame, he cannot be there impleaded : But if a 
man takes up Goods , and carries the ſame over thither, 
there he may be ſued in the place; ſo likewiſe if it can 
be proved he carried over the money borrowed, and this 
amongſt others of the Laws and Conſtitutions of thoſe 
Plantations , 1s preſerved inviolably, the ſame being as it 
were a pledge and general ſafety, which is given to thoſe 
Inhabitants, that ſhall reſort thither , and there plant 
themſelves for the good of the place; and although thoſs 
that thither fly, by reaſon of great and unreparable loſſes, 
have contracted debts far beyond their ability to ſatisfie, 
a failure of which, in ſtriftneſs of Law, may (if the Cre- 
ditor pleaſes) oblige their Bodies to Impri;onment z yet 
doth it not thence follow that the ſame ought to be ex- 
ated ; for though the Carcaf of man may gratifie the re- 
venge of the Creditor , yet it never can pay the debt 
wherefore if thoſe ends by themſelves in a moral eſtima- 
tion be not neceſſary; or, if other ends on the oppoſite 
part occur, not leſs profitable or neceſſary ; or, if the 
ends propoſed by Impriſonment may be attained another 
way, it will then follow that if there be nothing of obliga- 
tion on the Debtors part , to render himſelf a Priſoner to 
the Creditor, that then if the ſame can or may be avoided 
by flight, the ſame in conſcience may be done; according 


to that of Gero *,, It was not fit perhaps to diſmiſs him being * 44 Quinta 
brought to Fudgment, but that he ſhould be inquired after, and Taft. 1. 21. 


brought to Fudgment, was not neceſſary. 
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